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ECtHR tax case law

« Understanding the Ferrazzini legacy: preserving tax policy choices of the legislator,
but not excluding the obligation to comply with the rule of law (Jussila, etc.)

« Recent developments:
« Italgomme, App. 36617/18 — tax inspections: lack of proportionality review

 Rimoldi, App. 26454/19 — ne bis vexari: parallel application of criminal and
tax proceedings



Joint audits

Currently applicable under DAC within the EU

A different form of mutual assistance from exchange of
information

Unclear legal framework, left to agreement of States involved
and driven by application of law of the host country

Differences across VAT and direct taxes

Limited value of document reflecting facts jointly assessed
and issues of enforceability

Doubts as to the existence of an effective legal remedy
Implications for legitimate expectations

Access of taxpayers to facts assessed during joint audits
Relations with fact finding based on APA and MAPs



Cross-Border Dispute Settlement

» Flexibility and direct dialogue between competent authorities
« Lack of transparency combined with discretionary powers
* Relationship with domestic legal remedies

« Alternative dispute resolution vs final-offer and traditional
arbitration

« Enforcement into domestic law
« The rights of the non-involved taxpayer:
* Right to access procedure
* Right to obtain settlement
* Right to activate domestic legal remedies



Protecting the rights of taxpayers as investors

« Protection of foreign investors secured by IlAs: rationale

« Protection of taxpayers indirectly obtained by cross-border tax dispute
settlement measures (MAPs and tax arbitration)

 International investment agreements (l1As) applicable to tax matters except in
the absence of tax carve-out clauses

« Tax carve-out clauses differ as to their scope, but should normally not exclude
the exercise of taxing powers in conformity with the rule of law

« UN Tax Model Art. 25: switching off ISDS? What are the potential
implications?



Current Developments in Case Law . The Home of

International Taxation

n Confidentiality v (public) Disclosure

» Two legitimate interests to balance
» Confidentiality of tax information - establish and protect trust in the
taxpayer — state relationship
» Access to information - the right of the people to know
» Field of tension between article 8 ECHR (right to privacy) and Article 10

ECHR (freedom of expression)



Current Developments in Case Law . The Home of

International Taxation

ECtHR, Romanenko v. Ukraine

» ECtHR, Romanenko v. Ukraine, (app. 51010/13 and 2843/16), 18/04/2024
(reported in the OPTR)

» The authorities refused, and the court confirmed, that copies of the

declarations could not be provided to the applicant, as part of the
information contained therein (such as addresses and individual tax
numbers) was confidential.

> The ECtHR held that there was a violation of Article 10 ECHR


file:///eng#{"appno":["51010/13"]}
file:///eng#{"appno":["2843/16"]}
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United States v. Littlejohn

» US Court of Appeals, DC Circuit, United States v. Littlejohn (pending)

» Brief submitted by Mr Littlejohn (appellant) — Tax Analysts 2025 TNTF 64-
42, April 1, 2025

» https.//www.taxnotes.com/research/federal/court-documents/court-

petitions-and-briefs/tax-records-leaker-says-sentence-disclosure-

unreasonable/7rv5q
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United States v. Littlejohn
» US Court of Appeals, DC Circuit, United States v. Littlejohn (pending)

» Mr Littlejohn accessed IRS tax return information for President Trump,
uploaded the data to a private website, and downloaded the data to
personal storage devices. He did not publicly post or publicly release the
tax records. Rather, in 2019, he contacted reporters at the New York
Times and disclosed the tax returns to a journalist.

» At the time of the offense, President Trump was the sitting President of the
United States.



Current Developments in Case Law . The Home of

International Taxation

United States v. Littlejohn
» US Court of Appeals, DC Circuit, United States v. Littlejohn (pending)

> “Instead of saving the tax system, his actions had undermined the
IRS, breached the public trust, and violated the privacy of thousands
of American taxpayers.”

» Mr. Littlejohn agreed to plead guilty — he was sentenced to the statutory
maximum of 60 months of imprisonment; to be followed by 36 months of
supervised release with 18 discretionary conditions of supervision,
including a 300-hour community service requirement; a $5,000 fine; and a

$100 special assessment.



Current Developments in Case Law . The Home of

International Taxation

Halet v Luxembourg

» Previously ....
» ECtHR, 14 Feb 2023, no. 21884/18, Halet v Luxembourg (reported in
OPTR 2023)

» Mr. Halet, an employee of a tax compliance firm, handed over to an

investigative journalist confidential documents (tax returns) obtained by
multinational companies with the assistance of the private firm. Following a
criminal complaint made by the private firm, the applicant was sentenced to
pay a criminal fine and a symbolic sum of compensation for non-pecuniary

damages to the private firm.
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Current Developments in Case Law

Halet v Luxembourg

» Previously ....
» ECtHR, 14 Feb 2023, no. 21884/18, Halet v Luxembourg
» Relying on article 10 ECHR, the applicant held that this criminal conviction

had amounted to a disproportionate interference with his right to freedom of
expression. The Grand Chamber of the ECtHR ruled that there had been
a violation of article 10 of the Convention. The public interest in the
disclosure outweighed all of the detrimental effects, including the theft of
data, the breach of professional secrecy and the harm to the private interests

of the employer’s customers.
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Casarini v Italy
» Next....

» ECtHR, Casarini v Italy (no. 25578/11) (pending - communicated in 2021)

» The application concerns the alleged absence of sufficient safeguards

against abuse of access to personal data stored in the database of the
Taxpayers Information Service (Servizio per le informazioni sul contribuente —
Ser.P.1.Co.).

» The Court gave notice of the application to the Italian Government and put
questions to the parties under Article 8 and Article 35 (admissibility criteria) of

the Convention.


file:///eng#{"appno":["25578/11"]}
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Siren News Agency
» The other end of the spectrum....

» Swedish Supreme Court, 25 January 2025, Panoptes Sweden AB Siren
News Agency

» The case concerns criminal records and the disclosure of already public
documents by an actor who has constitutional protection (news agency)

» Tax information in Sweden is generally public; some detailed tax filings or
sensitive information (social security number, address, specific deductions...
are still confidential).

» Same would apply to tax information (?)
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OPTR Report 2024

Introduction to the OPTR Yearbook 2024

Key Trends and Developments

Taxpayer ldentification and Communication
Tax Assessment and Pre-Filing Practices
Confidentiality and Data Protection

Audit Procedures and Legal Safeguards
Reviews, Appeals, and Hearings

Cross-Border Issues and MAPs

Conclusion and Future Outlook



Introduction to the OPTR Yearbook 2024 i

> Annual publication by the IBFD Observatory on the Protection of Taxpayers’
Rights.

> Focus: Monitoring global trends in taxpayer rights and legal standards.
> Coverage: 13 thematic areas, new focus on Al and automated systems.

> Based on reports from 56 countries



Key Trends and Developments

> Continued digitalization of tax administration.
> Expanded use of AI/AAS for compliance, audits, and communication.
> Shifts in confidentiality, legal remedies, and cross-border standards.

> Trend toward transparency, yet notable regressions in some
jurisdictions.



Taxpayer Identification and Communication

> Brazil mandates CPF as sole ID for all public services.
> UK's “One Login” system to streamline access across departments.

> Rising emphasis on secure digital communication and data access rights.



Tax Assessment and Pre-Filing Practices

> ltaly mandates pre-assessment dialogue under the new Taxpayer Bill
of Rights.

> Growing global adoption of e-filing and pre-filled returns.

> Emphasis on refund timeliness; new minimum standards introduced.



Confidentiality and Data Protection

> New standards for data deletion, remote work safeguards, and
whistleblower protection.

> Positive developments: Brazil's national cloud strategy, Peru’s data
officer role.

> Negative trends: Guatemala’s public data disclosures,
Luxembourg’s lax access control.



Audit Procedures and Legal Safeguards

> Italy and Greece reinforce audit proportionality and ne bis in idem
principles.

> Spain affirms the right to prior notification and procedural transparency.

> Ongoing concerns about taxpayer protections in Guatemala and
Chinese Taipei.



Reviews, Appeals, and Hearings

> Expansion of online hearings (e.g., Greece).
> E-filing of appeals gaining traction (e.g., US, Hungary, Botswana).

> Challenges persist with mandatory tax prepayment in appeals (e.g.,
Nigeria ruling positive shift).



Cross-Border Issues and MAPs

> Fragmented protection levels for cross-border taxpayer rights.

> Widespread DAC7 implementation, but weakened safeguards in
countries like Lithuania.

> Mutual Agreement Procedures still lack transparency and
accessibility in most countries.



Conclusion and Future Outlook

> Overall trend: Gradual adoption of best practices, tempered by isolated
regressions.

> Watch areas: Al governance, cross-border enforcement, and taxpayer remedies.

> OPTR remains key for comparative insights and international standard-setting.
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New Al standards

Transparency

Human Oversight and Safeguards

Guidelines and fundamental rights



13. 2 Transparency
13.2 Minimum standard: All taxpayers who are subject to a tax compliance procedure that

involves artificial intelligence or automated analytical systems should be informed that such
procedures will be applied

5 —Yes
25 — No
30 — N/A

13.2 Minimum standard: All communications between a tax authority and a taxpayer that
employ artificial intelligence or automated analytical systems (e.g. via “chatbots” or
automated correspondence) should state whether the tax authority is represented only by a
machine or whether there is (or has been) human intervention

[/ —Yes
22 - No
27 — N/A



13.2 Minimum standard: Where any decision relating to tax administration has been taken in I

respect of a taxpayer by the use of artificial intelligence or automated analytical systems, the
taxpayer should be informed of that fact together with basic details of the procedure that has
been applied

4 —Yes
21 - No
31— N/A

13.2 Best practice: Where any decision relating to tax administration has been taken in respect
of a taxpayer by the use of artificial intelligence or automated analytical systems, the taxpayer
should be given full details of the criteria and algorithms that were used to reach that decision

13.2 Best practice: Tax authorities should publish details of the types of artificial intelligence
or automated analytical systems employed by the revenue authority with specific details about
the purposes for which the artificial intelligence or automated analytical systems are being
used

6 — Yes
50 - No



13.2 Best practice: Where a system exists for voluntary registration of artificial intelligence or
automated analytical systems tools or algorithms, the tax authority should register all such

tools and algorithms it employs
Yes — 1 (US)
No — 55

13.3 Human Oversight and Safequards

13.3 Minimum standard: No decisions that may have a significant impact on a taxpayer may be
taken exclusively by artificial intelligence or automated analytical systems. All decisions
affecting a taxpayer should be overseen by a suitably qualified individual before the decision
is notified. This applies both to decisions by the tax authorities and by judicial authorities

13.3 Best practice: No decisions impacting a taxpayer should be taken exclusively by artificial
intelligence or automated analytical systems. All decisions affecting a taxpayer should be
overseen by a suitably qualified individual before the decision is notified. This applies both to
decisions by the tax authorities (in connection with audits and reviews) and by judicial

authorities

Are decisions that may have a significant impact on a taxpayer taken exclusively by AI/AAS?
Yes -5

No — 23

N/a — 28



13.3 Minimum standard: When an audit (or a more intensive audit) employs any material I

generated by artificial intelligence or automated analytical systems, the material generated
should be made available to taxpayers and their advisers, together with an explanation of how
the material was derived by artificial intelligence or automated analytical systems. The
taxpayer’s legal remedies should be effective against unlawful or inaccurate use of artificial

intelligence or automated analytical systems

If an audit employs material generated by AI/AAS, is that material available to taxpayers
and their advisers?

Yes — 7
No — 18
N/A - 31

13.4. Guidelines and fundamental rights
13.4 Minimum standard: All revenue authorities should publish guidance notes explaining the
ways in which they use artificial intelligence or automated analytical systems in connection with
tax compliance and administration, together with guidelines for the use of those procedures and
points of contact for taxpayers who have questions or concerns about those procedures

Do tax authorities publish guidance notes explaining the way in which they use

Al/AAS?

Yes — 28
No — 27




|ﬁ|
13.4 Minimum standard: Algorithms used by tax authorities should not use criteria that are

foreseeably likely to have a discriminatory or distortive or disproportionate effect on the
decisions taken as a consequence of the use of those algorithms

13.4 Minimum standard: Where the use of artificial intelligence or automated analytical
systems by a tax authority risks infringing any fundamental rights (e.g. the right to privacy)
additional safeguards for those should be required

13.4 Minimum standard: All tax administrations should appoint a senior official with overriding
responsibility for the use of artificial intelligence or automated analytical systems in tax
administration by that tax authority

Yes — 10
No — 12
N/A - 34
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