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What does the Rule of Law mean in the World 
of Taxation?
• Mentioned in Preamble to ECHR but what does it really 

mean in tax? The 300 + Tax Judgments suggest the 
following:
• Legal Basis in Domestic Law 
• Determinacy
• Foreseeability and Predictability
• Access to Judicial Review
• Non-Discrimination
• Non-Arbitrariness



Legal Basis in Domestic Law



Shchokin v. Ukraine

“50.  The first and most important requirement of Article 1 of Protocol No. 1 
is that any interference by a public authority with the peaceful enjoyment 
of possessions should be lawful: the second sentence of the first paragraph 
authorises a deprivation of possessions only “subject to the conditions 
provided for by law” and the second paragraph recognises that the States 
have the right to control the use of property by enforcing “laws”. Moreover, the 
rule of law, one of the fundamental principles of a democratic society, is 
inherent in all the Articles of the Convention….
53.  Turning to the present case, the Court notes that the Income Tax Decree, 
which had the legal force of the law of Parliament, explicitly established a 20% 
fixed tax rate for income earned outside a principal place of business. 
Nevertheless, the tax authorities and the courts ignored that rule and 
applied a progressive tax rate with respect to that type of income, thereby 
increasing the applicant's overall income tax liability”



Determinacy



Lopac and Others v. Croatia

“58.  In the specific context of taxation, under the same Article, the 
Court has held that the lack of the required clarity and precision 
of the domestic law, offering divergent interpretations on an 
important fiscal issue, upset the requirement of the “quality of 
law” under the Convention and did not provide adequate 
protection against arbitrary interference by the public 
authorities with property rights (see Shchokin v. Ukraine, nos. 
23759/03 and 37943/06, § 56, 14 October 2010; and Serkov v. 
Ukraine, no. 39766/05, § 42, 7 July 2011)”



Foreseeability & Predictability



Khodorkovskiy and Lebedev (no.2) v. Russia

“585. In the light of the foregoing the Court concludes that in the 
determination of the criminal charges against the applicants the 
offence set  out in Article 160 § 4 of the Criminal Code, as in force at 
the time of their conviction, was extensively and unforeseeably 
construed, to their detriment. It considers that such an 
interpretation could not be said to have constituted a 
development consistent with the essence of the offence (see 
Liivik, cited above, §§ 100-01; Huhtamäki, cited above, § 51; and 
Navalnyye v. Russia, no. 101/15, § 68, 17 October 2017). ”



Access to Judicial Review



The Ferrazzini v. Italy Rule

• In the controversial judgment in Ferrazzini (recently confirmed in 
Vegotex) it was held that Tax disputes form part of the hard core of 
State prerogatives implying that the right to a fair hearing does not 
apply to tax disputes. 

• Nonetheless, the Ferrazzini dictum is constrained to “pure tax 
disputes”

• Disputes involving most penalties would involve the application of 
the Right to A fair Hearing under its criminal head



Non-Arbitrariness



Safarov v. Ukraine

“16. In view of the above, the Court has doubts as to whether the 
interference satisfied the requirement of lawfulness and was not 
arbitrary (see Shchokin ….) In any event, whether the present 
situation stems from a legislative vacuum, a judicial 
interpretation of the law, or an administrative practice, the 
Court cannot but find that it put an excessive burden on the 
applicant, who, having paid the tax in good faith in anticipation 
of receiving income, was unable to claim it back when he did not 
receive  payment under the contract. The Court also fails to see 
how this could have served any public interest.”



Conclusions (i)

• Despite Ferrazzini (excluding fair hearing to tax disputes) and Vegotex (allowing 
retrospectivity),  the ECtHR interpretation of Article 1 Protocol 1 ECHR (Right to 
Property), Article 7 (No Crime Without Law) and Article 13 (Effective Remedies) 
create strong guardrails applying the Rule of Law in tax disputes.

• In the recent Case of Italgomme Pneumatici s.r.l. and Others v. Italy,  the ECtHR 
explained that when the ECHR uses terms such as “in accordance with the law” it 
implies the application of Four Rule of Law Principles. 

(1) Tax law must trace a solid basis in domestic law. 
(2) Domestic law must be accessible to the person concerned. 
(3) The person affected must be able, if need be, with appropriate legal advice, to 

foresee the consequences of the domestic law. 
(4) The domestic law must be compatible with the rule of law generally by affording a 

measure of legal protection against arbitrary interferences by public authorities 
with the rights safeguarded by the ECHR because:



Conclusions (ii)

“In matters affecting fundamental rights, it 
would be contrary to the rule of law, one of 
the basic principles of a democratic 
society enshrined in the Convention, for a 
legal discretion granted to the executive to 
be expressed in terms of an unfettered 
power. ..”
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