Jennifer J. Lee
Temple University, Beasley School of Law
Trust, Taxpayer Rights, and Equal Treatment of Taxpayers:
International Treaties and Domestic Law

When considering trust, taxpayer rights, and the equal treatment of taxpayers, the new agreement
between U.S. Immigration and Customs Enforcement (ICE) and the Internal Revenue Service
(IRS) comes to mind. This agreement breaches normal rules of IRS confidentiality by setting out
a procedure for the IRS to share taxpayer information about suspected undocumented immigrants.

Around the world, irregular migrant workers occupy a paradoxical position as both essential and
undesirable. Private employers hire such workers because their labor is essential to their industry.
Countries further signal to workers that they are welcome by providing them with some modicum
of legal rights. Government agencies may offer services to migrant workers, while private
institutions may also seek to incorporate such migrants into the fold. At the same time, irregular
migrant workers are designated undesirable as countries attempt to restrict irregular migration.
Through their immigration policies, countries severely limit who can enter for purposes of work,
particularly those who are viewed solely as economic migrants. Such policies not only produce
large swaths of migrant workers who are unauthorized to work but also make them targets for
punishment and deportation.

All this results in migrant workers pushed underground into jobs that are low-paid and dangerous.
While they work like everyone else to support their families, they find themselves at risk of
deportation leading to on-the-job vulnerability. Employers can take advantage of this vulnerability
by exploiting workers who fear that speaking up could lead to criminal punishment or deportation.
In the meantime, governments remain largely indifferent to these circumstances that are
inconsistent with international human rights norms.

Using the U.S. as a case study, I will provide the backdrop of how the federal government’s policy
of acquiescence for irregular migrant workers helps to create the “de facto undocumented worker
program,” which is primarily comprised of workers of color. After the passage of the Immigration
Reform and Control Act (IRCA) in 1986, the U.S. has outlawed undocumented work. IRCA
delegated immigration screening to private employers through the 1-9 process. Further, the
Supreme Court, in Hoffman Plastic v. NLRB, limited remedies available to undocumented workers
who suffered from employer retaliation.

Simultaneously, the U.S. has underenforced IRCA given how essential undocumented workers are
to various industries. The U.S. has also taken steps to recognize the social and economic integration
of migrant workers often for the benefit of U.S. citizens. Federal agencies have encouraged
complaints from undocumented workers about workplace abuses and agreed to prohibit
immigration enforcement pending an investigation. The IRS too has collected taxes from
undocumented workers and allowed such workers to obtain Individual Taxpayer Identification
Number (ITIN).

While one can see these contradictory governmental actions as a series of accidents, it is better
explained as a deliberate balancing act that serves the needs of private capital. On the one hand,



too much aggressive immigration enforcement against migrant workers means that certain private
industries would lose the ability to function. On the other hand, regularizing workers would allow
them to freely compete for jobs, make workplace demands, and stand up to exploitation.

My argument is that the ICE-IRS sharing agreement aligns with other anti-immigrant
governmental actions that are intended to create a climate of fear among migrant workers. The
agreement cedes even greater control to private employers and is unlikely to ultimately cause
significant disruptions to the de facto undocumented worker program.

Such an agreement sends a clear signal to migrant workers that the federal government is no longer
interested in their social or economic integration into U.S. society. Employers may be emboldened
to exploit workers without fear of repercussions. Depending on how this policy plays out, it could
lead to an exodus of migrant workers who have chosen to self-deport.

Yet the choice of policy is worth dwelling on. If the administration was interested in mass
deportations of migrant workers, why would it not start with I-9 audits or workplace raids of
industries known to employ many undocumented workers? The answer is that private industry
would most certainly push back. Further, IRS information is not all that it takes to deport someone
from the U.S. ICE must still take steps to confirm someone’s lack of status, locate the person, and
initiate removal proceedings. What we are seeing with interior enforcement right now is that ICE
does not have the resources, infrastructure, or the wherewithal to conduct large scale enforcement,
much less process everyone through the backlogged immigration courts.

Rather, the ICE-IRS agreement is likely to result in undermining the federal government. Any trust
that the IRS had built with noncitizen taxpayers will now erode (as well as the downstream effect
on citizen taxpayers). It is too early to tell what the numbers are, but it could result in considerably
lowering revenue from undocumented workers. Further impacts include pushing undocumented
workers into informal financial systems, such as cash payroll and check cashing services. In
addition, the loss of trust with the IRS can extend to other federal agencies, as migrant workers
may no longer be willing to cooperate, for example, with investigations into workplace
exploitation or criminal activity.

What then is the purpose of this agreement? Is it more rhetoric than reality? It certainly provides
the appearance that the administration is doing everything within its arsenal to engage in mass
deportations. Such information sharing too fits comfortably within ICE’s greater program of data
collection on migrants. These data collection strategies raise concerns both about privacy and how
for-profit companies are engaged in the collection of personal data. To the extent that
undocumented workers are too afraid to file returns, they will no longer have proof of tax filings,
which migrant workers have historically used as part of a steppingstone to regularize immigration
status. Perhaps by shunning undocumented workers from the tax system, the administration is
building the case against the future possibility of providing undocumented workers with a pathway
to U.S. citizenship.



