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IRS-DHS Agreement 

• IRS and DHS entered into a memorandum of 
understanding (“MOU”) for the exchange of data from 
the IRS to DHS 

• States that disclosures will be pursuant to I.R.C. 
§6103(i)(2), which governs “Disclosure of Return 
Information Other Than Taxpayer Return Information For 
Use In Criminal Investigations” 

• Centro de Trabajadores Unidos v. Bessent, No. 1:25-cv-
00677 (D.D.C. 2025)

– Complaint alleged disclosure of information violated 
I.R.C. §6103

– Petitioners sought a preliminary injunction, which was 
denied on May 12, 2025 

– Appeal filed to the D.C. Circuit on May 21, 2025 



Proposed Section 899- Enforcement of Remedies 

Against Unfair Foreign Taxes

• Defending American Jobs and Investment Act (H.R. 
591)

• Imposes retaliatory tax measures against non-US 
countries deemed to levy unfair foreign tax 

• Unfair foreign tax includes-
– undertaxed profits rules (UTPR), 

– digital services taxes (DST), 

– diverted profits tax, and 

– to the extent provided by the Secretary, an extraterritorial, 
discriminatory, or any other tax enacted with the purpose 
that it be disproportionately paid by U.S. persons 

• Joint Committee on Taxation, Description of the Tax Provisions 
of the Chairman's Amendment in the Nature of a Substitute to 
the Budget Reconciliation Legislative Recommendations 
Related to Tax (JCX-21-25), May 12, 2025 (“JCT Report”) 



Proposed Section 899- Types of Taxes 

• Undertaxed Profits Rules (UTPR)
– Allows a jurisdiction to impose additional tax or deny a deduction to a 

business if it is a part of a larger enterprise that does that pays less than 
the proposed global minimum tax of 15% in another jurisdiction 

– Currently, 38 jurisdictions have adopted (although some have delayed 
effective dates). Including: Australia, Germany, United Kingdom, Spain, 
etc. 

• Digital Services Taxes (DST)
– Taxes imposed on revenues earned by multinational digital company from digital activities (even if they do not have a 

physical presence in the jurisdiction) 
– JCT Report specifically mentions United Kingdom and Austria

• Diverted Profits Tax
– Not defined in the proposed section 899

– Not defined by JCT Report 

– Generally, tax measures used to counteract aggressive tax avoidance by 
targeting arrangements that shift profits out of a high tax jurisdiction 
(transfer pricing) 

– United Kingdom and Australia 



Proposed Section 899- Types of Taxes 

• Extraterritorial Tax 
– Taxing income regardless of where the income is earned, or where the 

citizen resides 

– A tax imposed by a foreign country on a corporation due to the income 
or profits of another person (that the corporation is connected to through 
any chain of ownership, other than direct or indirect ownership), 
regardless of whether the income or profits are sourced in the foreign 
country

• A discriminatory tax is any tax imposed by another country that:
– applies to income that would not be considered sourced in such country 

(determined by applying US sourcing principles);

– is imposed on a base other than net income and is not computed by 
permitting recovery of cost and expenses;

– is exclusively or predominantly applicable (by practice or by terms), to 
nonresident individuals or foreign corporations or partnerships; or

– is not treated as an income tax under the foreign country’s laws or is 
treated by the foreign country as outside the scope of agreements for 
the avoidance of double taxation for income tax. 



Proposed Section 899-Application 

• Individuals and entities from the listed countries 
will have their specified rates of tax increased by 
the applicable number of percentage points

– 5% first year, 10% second year, 15% third year, and 
20% fourth year and beyond 

• Specified Rates of Tax: 

FDAP Income 

The 30% rate imposed on 
"fixed or determinable 
annual or periodical gains, 
profits, and income" 
(FDAP income), certain 
capital gains, and certain 
other types of US-source 
income of a nonresident 
alien individual or foreign 
corporation (IRC 
§871(a)(1), (2))

Individual Tax Rates 

The individual income tax 
rates imposed on a 
nonresident alien 
individual subject to tax 
on income that is 
effectively connected 
with the conduct of a US 
trade or business (ECI), 
but only to the extent 
imposed on gains from 
the disposition of a US 
real property interest (IRC 
§ §871(b), 897(a)(1)(A)).

Corporate Income Tax

The 21% rate corporate 
income tax imposed on a 
foreign corporation's ECI 
(IRC § 882(a))

Branch Profit Tax

The 30% rate imposed on 
dividend equivalent 
amounts of a US branch 
(branch profits tax) (IRC §
884). 

U.S. Source Investment 
Income

The 4% rate imposed on 
US-source gross 
investment income of 
foreign private 
foundations (IRC § 4948). 



Proposed Section 899-Application 

• Removes exclusion of income under IRC § 892
– IRC § 892 exempts from taxation income of foreign 

governments received from certain investments in the 
United States and certain interests on deposits in 
U.S. banks shall be exempt from taxation

• Modification of BEAT (Base Erosion and Anti-
abuse Tax) 
– For corporations that are more than 50% owned by 

tax residents of the discriminatory foreign countries 

• 90 days after enactment, and every 180 days 
thereafter, the Secretary will submit to Congress a 
list of the foreign country that falls within the 
section



CDP Generally – Background for Zuch v. 

Commissioner

• I.R.C. § 6331 provides the IRS with the ability 
to levy 

• Prior to levy, IRS must provide taxpayer with 
notice and the opportunity to contest the levy. 
I.R.C. § 6330
– Taxpayer has 30 days to contest 

• I.R.C. § 6330(c)(2) controls issues that may 
be considered at CDP  hearing 
– CDP hearing generally does not allow for 

challenges to the underlying tax liability, UNLESS 
the taxpayer did not receive a stat notice for the 
tax liability & did not otherwise have an 
opportunity to dispute the tax liability 



Zuch v. Commissioner, 97 F.4th 81 (3d Cir. 2024)

• Zuch challenged levy and a 2010 underlying 
tax liability in Appeals & Tax Court

• During that time, the IRS withheld refunds 
owed to Zuch and applied them to the 
balance the IRS said was due for the 2010 
tax liability

• IRS moved to dismiss case for mootness 
when the full disputed amount was paid via 
the applications of the refund 

• Tax Court found the case was moot 

• Zuch appealed to the Third Circuit 



Zuch v. Commissioner, 97 F.4th 81 (3d Cir. 2024)

• Third Circuit found Zuch’s claim was not moot 

• There is nothing in IRC 6630(c)(2)(B) that 
suggests a taxpayer’s right to challenge the 
existence, or the amount of the underlying tax 
becomes moot once the levy is no longer being 
enforced 

– This is a departure from the Fourth Circuit in McLane 
v. Commissioner, 24 F.4th 316, 319 (4th Cir. 2022) 
and the D.C. Circuit in Willson v. Commissioner, 805 
F.3d 316, 321 (D.C. Cir. 2015)

• Supreme Court granted cert on January 10, 2025 

• Argued on April 22, 2025 



Equitable Tolling & Deficiency Cases 

• Equitable tolling effectively extends the limitations period set by Congress 
when (1) the litigant pursued their rights diligently and (2) extraordinary 
circumstances beyond their control prevented them from filing on time. 

• Boechler, P.C. v. Commissioner, 596 U.S. 199 (2022)
– A jurisdictional requirement cannot be waived or forfeited, and does not allow for 

equitable exceptions. Procedural requirement is jurisdictional only if Congress “clearly 
states” that it is 

– Not all procedural requirements are jurisdictional- 30-day time limit to file a petition for 
review of a collection due process determination is a non-jurisdictional deadline 
subject to equitable tolling. 

• Tax Court found it could not apply equitable tolling to a deadline to file a 
petition in a deficiency case because that deadline is jurisdictional 

– Sanders v. Commissioner, 160 T.C. 563, 575 (2023)

• Third Circuit in Culp v. Commissioner, 75 F.4th 196 (3d Cir. 2023) found that 
the 90-day deadline under IRC §6213(a) is not jurisdictional, and therefore 
subject to equitable tolling. 

– Contrary to Tenth Circuit finding that 90-day deadline for deficiency cases is 
jurisdictional. Foster v. Commissioner, 445 F.2d 799, 800 (10th Cir. 1971). 

– Tax Court will hold the deficiency deadline as jurisdictional in cases appealable 
outside the Third Circuit. Klotzsche v. Commissioner, No. 11833-23S., 2024 BL 5602, 
at *2 (T.C. Jan. 8, 2024) 



Loper Bright

• Under the APA, a court is not required to defer to the IRS’s interpretation 
of a statute, and must independently interpet the statue's plain meaning
– Loper Bright Enterprises v. Raimondo, 603 U.S. 369 (2024)

• In Tax Court 
– Alan Hamel & Est. of Suzanne Hamel v. Commissioner, No. 20882-21., 2025 

BL 60241, at *3 (T.C. Feb. 25, 2025)

– “Under today's precedent, a deferential and permissible interpretation of the 
statute no longer prevails simply because the Department of the Treasury 
(Treasury) offers it to resolve a perceived ambiguity.” 

– Where there is statutory ambiguity, the court will use every tool to determine 
the best reading of the statute and resolve the ambiguity 

• In the ERC context 
– Stenson Tamaddon LLC v. United States Internal Revenue Service et al, 

Docket No. 2:24-cv-01123 (D. Ariz. May 14, 2024)

– In a Motion for Summary Judgment, Plaintiff argued Notice 2021-20 modified 
the ERC eligibility requirements & the IRS did not have congressional 
authority to set eligibility standards. 

– Plaintiff argued that while the IRS’s interpretation is that it has authority to 
amend ERC eligibility under IRC §3134(m)(3), IRS interpretation receives no 
deference under Loper Bright 



Guinevere Moore
Moore Tax Law Group

Chicago, IL

Guinevere M. Moore resolves high-stakes civil and criminal tax disputes on behalf of taxpayers 
who have significant disagreements with the Internal Revenue Service, Department of Justice, Tax 

Division, and state tax authorities. She is the managing member of Moore Tax Law Group, LLC, with 

offices in Chicago and New York, servicing clients from all over the United States and the world.  

She takes a unique, holistic approach to representing clients, working to resolve not only the tax 
issue for which she was hired, but also to counsel her clients through what is  often the most 

difficult problem they have faced. She is an active member of her local Chicago community as well 

as the Tax Community.  Her commitment to a more fair and just tax system is manifested in her 

client advocacy, her pro bono service, her writing, and her work with the American Bar Association, 

Section of Taxation. Guinevere routinely publishes on topics related to tax and tax procedure. She is 
a contributor to Forbes and also publishes in Bloomberg, Tax Notes, and others. She is also a 

frequent speaker on matters relating to tax, tax disputes, and tax procedure, and was recently 

awarded the ABA Tax Section’s Janet Spragens Pro Bono Award.  

She has been recognized by her peers as one of the leading tax controversy and litigation attorneys 
in Super Lawyers, Best Law Firms, Chambers, Legal 500, ITR, and Crains. She lives in Chicago with her 

husband and their four children.  

CONTACT INFORMATION
Guinevere Moore, Managing Member

Moore Tax Law Group

Chicago, IL

Phone 312-549-9990


	Slide 1: Current Developments in Case Law 
	Slide 2: IRS-DHS Agreement 
	Slide 3: Proposed Section 899- Enforcement of Remedies Against Unfair Foreign Taxes
	Slide 4: Proposed Section 899- Types of Taxes 
	Slide 5: Proposed Section 899- Types of Taxes 
	Slide 6: Proposed Section 899-Application 
	Slide 7: Proposed Section 899-Application 
	Slide 8: CDP Generally – Background for Zuch v. Commissioner 
	Slide 9: Zuch v. Commissioner, 97 F.4th 81 (3d Cir. 2024)
	Slide 10: Zuch v. Commissioner, 97 F.4th 81 (3d Cir. 2024)
	Slide 11: Equitable Tolling & Deficiency Cases 
	Slide 12: Loper Bright
	Slide 13

