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10 years since the 2015 IFA General Report

7 years since the formal establishment of the OPTR

55 countries were reported in 2023 on 12 areas

Foster empirical legal research and nudge best practices
Neutral, balanced report: groups of experts, formed by

» practitioners/taxpayers, tax authorities, academics, tax
ombudspersons and the judiciary of each surveyed country

Contributors: Giovanni Consolo, Filip Debelva, lvan Lazarov, Clara
Moreira, Stefano M. Ronco

Scientific coordinators: Alessandro Turina & Sam van der Viugt
Directors: Philip Baker and Pasquale Pistone

https://www.ibfd.org/sites/default/files/2024-05/2023-optr-
yearbook.pdf - 2023 Report (open access)

2024 — revised and updated standards
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Highlights

Positive developments

Negative developments

Focus on ECHR and CJEU case law
The New OPTR standard
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1. Positive developments
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1. Overview of positive developments

» Area 10 (Legislation) — Reform of the Italian TBoR

» Area 3 (Confidentiality) Judicial development — The Orde van

Vlaamse Balies legacy

» Area 3 (Confidentiality) Judicial - Naming and shaming

» Area 5 (More intensive audits) — Proportionality of penalties;

application of ne bis in idem

» Areas 1, 10 and 11 (Various) — Greater online services (with
provision for those with access difficulties); greater

provision of online legislation and guidance

» Area 10 (Legislation) — Growth in public consultation
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1. Reform of the Italian TBoR

» 27 December 2023: TBoR becomes law implementing all

constitutional, EU and ECHR principles in the Italian tax system

» It gives principles a specific tax dimension and interacts with

other laws containing principles, expressly listing some of them

» Right of being heard and right of access; prohibition of double
jeopardy; proportionality
» EU implications: it can align with EU law dimension even in the

absence of a specific link with EU law (Europeanisation)
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1. The Orde van Vlaamse Balies legacy

» CJEU 8 December 2022, case C-694/20, Orde van Vlaamse
Balies

» Client-attorney privilege and confidentiality infringed by
mandatory disclosure by third parties

» 2023 developments recorded in:

» Spain — Supreme Court order 27 February 2023: suspension
of disclosure obligation

» Argentina — repeal of mandatory disclosure scheme
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1. Naming and shaming and confidentiality

» ECtHR (Grand Chamber), App. No. 36345/16, L.B. vs Hungary
» Need for adequate safeguards against naming and shaming
» No publication of name and home address
» Proportionality of Hungarian measure

» Stronger protection against naming and shaming
» Legislation: Costa Rica and Lithuania

» Judiciary: Spain (Supreme Court) 20 January 2023 — only
after final judicial decision; time-limits to storing of information

» Stronger protection against breaches of confidentiality
» Legislation: Bulgaria, Hungary and Lithuania
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1. More intensive audits

» Proportionality of penalties
» Application of ne bis in idem

» Implications of A & B v Norway
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Greater access to online services post- Covid

Better provision for those with access difficulties

Greater provision of online legislation and guidance — often

free access to guidance and legislation
Legislation — Growth in public consultation

UK - tax consultation framework
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2. Negative Developments
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2. Overview of negative developments

» Areas 1 to 6 - Balance collective vs individual rights

» Area 3 (Confidentiality) — leaks and disclosures to politicians

and other departments

» Area 9 (Cross-border procedures) — non-notification prior to

exchange
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2. Balance collective vs individual rights

» Areas 1 and 2 — Identification and tax assessment

» Germany - More discretionary powers of tax authorities in the
framework of cooperative compliance

» Area 3 - Confidentiality and the case of politicians

» South Africa - The Zuma case: Constitutional Court ruled in
favour of the predominance of freedom of information over
right to confidentiality of individual (former head of State)

» Areas 4 and 5 — Audits

» Mexico — Supreme Court 30 October 2023 declares obligation
of prior judicial authorisation to access information held by
banks unconstitutional

» Poland — criminal audit may start with access to information
held by banks without notifying taxpayer

» Area 6 — Reviews and Appeals
» Botswana — public is not allowed to hear tribunals’ cases
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2. Confidentiality

Leaks / hacks in many countries (including US)
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Disclosures, sometimes to politicians
Disclosures to other government departments

v vyyvyy

Note: Costa Rica - $25m spent on improving safeguards
following leak

Note: danger of leaks of data gathered for AEol purposes —
deliberate attempts to prevent a case reaching the CJEU

v
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2. Cross-border procedures
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» Failure to inform parties concerned before exchange —
absence of any opportunity to challenge exchange

» Pressure from Global Forum on Transparency and Exchange
of Information to remove procedures (rather than simplify
them)

» Changes in Botswana, Honduras (no change in the
Netherlands)
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Concluding comments; Appendix A

» Green and red changes

» More green than red, except in respect of confidentiality and
cross-border procedures
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3. The New OPTR Standard
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Overview of the New Standards

» Revision of standards (minimum standards; best practices)
after 10 years

» Update and upgrade, based on evidence
» Will apply from 2024 Report

» The 2015 standards were kept (and added to) to preserve the
stability of empirical monitoring of developments

Some prior best practices turned into minimum standards
Some new entries were added in several sections

» E-filing; pre-populated returns; force majeure; data protection;
mandatory disclosure; seizure; legal standing and effective
protection in connection with cross-border procedures;

» 1 new area: 13 — artificial intelligence and automated
analytical systems

» New questions were correspondingly added to questionnaire

A\ A 4
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4. ECtHR and CJEU

Case-law developments
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3. ECtHR highlights

» Apart from two notable exceptions, the Halet case and the
L.B. case, the tax cases that were decided by the ECtHR in
2023 concern various interferences that were examined
under Article P1-1 ECHR

» Cumulative sanctions (no violation)
» Confiscation of goods — without a court order (violation)
» Seizure of assets — lasted too long (violation)

» 25% increase of the professional income — increase due to
not being member of an approved association (violation)

» Prior payment of assessed tax (inadmissible)
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3. ECtHR highlights
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» The communicated tax cases in 2023 involved a variety of
issues, including issues relating to

» the right to property
» the right to a fair trial and to an effective remedy
» the right to privacy
» ne bis in idem
» One case that deserves special mention:

» The Liepnieks v. Latvia case concerns the seizure of multiple
portable electronic devices containing information on his and
his family’s private life, as well as information to his
professional activities - proportionality of seizure
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3. CJEU highlights

» In 2023 the CJEU decided on a number of tax cases that
mostly involved aspects of the right to a fair trial and the ne
bis in idem principle

» Suspension of limitation periods during judicial review — no
violation
» Ne bis in idem — in line with Menci case
» One case that deserves special mention:
» the Norra Stockholm Bygg AB case (C-268/21):

» obligation on construction businesses to maintain an
electronic staff register containing personal data of third
parties collected principally for the purposes of tax inspection

» Can this information be disclosed to third parties, in a civil law
dispute? - Balance with right to effective judicial protection
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3. CJEU highlights

» Other developments that might echo in the tax world: Data
Protection cases before the CJEU in 2023

» Caveat: suitable and proportionate restrictions to the scope
of obligations and rights under the GDPR are allowed, under
conditions, for tax purposes

» Tax and customs authorities are not regarded as recipients if
they receive personal data which are necessary to carry out a
particular inquiry in the general interest (Recital 31)

» Automated processing, including profiling, is, under
conditions, allowed for fraud and tax-evasion monitoring and
prevention purposes (Recital 71)

» No consent is required for the international transfer of data in
cases of international data exchange between tax or customs
administrations (Recital 112)
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3. CJEU highlights

» Other developments that might echo in the tax world: Data
Protection cases before the CJEU in 2023

» C-154/21, RW v Osterreichische Post AG (12-1-2023): In
response to an access request, controllers should provide
information to data subjects on the specific recipients of
personal data where possible; potentially covers tax data
disclosures that are not linked with audit or other
investigation?

» C-60/22, UZ v Bundesrepublik Deutschland, (4-5-2023): An
infringement of the GDPR obligations by the controller
does not automatically render all related or follow-on
processing non-compliant; e.g. can the tax data be lawfully
taken into account in other procedures, where the tax
authority as controller has breached GDPR obligations?
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3. CJEU highlights

» Other developments that might echo in the tax world: Data
Protection cases before the CJEU in 2023

» C-340/21, VB v Natsionalna agentsia za prihodite, (14-12-
2023): when tax authorities, as controllers of personal
data, suffer a "hacking attack” that results in the
unauthorised access to, and disclosure of, personal data to
third parties, the fear experienced by a data subject with
regard to a possible misuse of his or her personal data by
third parties as a result of an infringement of the GDPR is
capable, in itself, of constituting ‘non-material damage’
within the meaning of Art. 82 GDPR and gives rise to
compensation.
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3. CJEU highlights

» A preview of 2024 developments
» 29-2-2024: AG Emiliou delivered his opinion in the case C-

623/22, Belgian Association of Tax Lawyers > the case
concerns complaints on lawfulness of various aspects of
DAC6; AG Emiliou concludes that the validity of DAC6 is
not affected by the issues raised in the case

30-5-2024: AG Kokott delivered her opinion in the case C-
432/23, Ordre des Avocats du Barreau de Luxembourg - the
case concerns the conditions, the scope and the limits of
the duty to cooperate incumbent on lawyers, as
information holders, in the context of the exchange of
information upon request; AG Kokott concludes the the
Luxembourg legislation does not provide such framework
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Contact us:

The 2023 OPTR Report:
https://www.ibfd.org/sites/default/files/2024-05/2023-
optr-yearbook.pdf
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