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By the Numbers…

■ United States population represents less than 5% of global population

■ 10.5M undocumented persons living in U.S. represent 3% of U.S. 
population

■ Undocumented persons working in U.S. represent 4.6% of all U.S. workers

■ U.S. foreign-born population is 14.1% (compared to 14.8% in 1890)

■ 36.5M lawful immigrants represent 78% of foreign-born population
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IMMIGRANTS AND 
TAXES



WHAT DO WE 
KNOW…?



How Do Undocumented Immigrants File Taxes?

■ ITIN Program 1996
■ Deferred Action for Childhood Arrivals (DACA) June 

15, 2012
■ 2015 PATH Act 
■ 2017 Tax Cut and Jobs Act (TCJA)
■ 26 U.S. Code § 6109 - Identifying numbers





Dearth of Compliance Data While Costs of 
Compliance Have Substantially Increased

■ Case Study (Pre-PATH, Pre-TCJA)

■ Single mother, w/3 children. Valid SSN issued for all members of family. Result?

Based on HHI of $30,000, EITC refund alone for TY2023 would be $5,647. 

PLUS, if SSNs issued w/in tax filing period (incl. extensions), previously allowed to 
claim EITC for current and three (3) prior tax years:

$4,851 for TY2022 ($30k HHI);

$4,726 for TY2021 ($29k HHI);

$5,039 for TY2020 ($27k HHI).

■ TOTAL $20,263 in EITC alone.



CURRENT SCENARIO
■ Case Study (POST PATH Act and POST TCJA)

■ Single mother, w/3 children. Valid SSN issued for all members of family. 
Result?

Based on HHI of $30,000, EITC refund for TY2023 would be $5,647 if SSNs 
issued w/in current tax filing period (incl. extensions) otherwise barred from 
claiming EITC for current tax year.

■ TOTAL $5,647 in EITC

■ If SSNs issued after April 15 and no extension filed, $0 EITC.



State Data:

■ States with largest unauthorized immigrant populations in 2021:
• California (1.9 million)
• Texas (1.6 million)
• Florida (900,000)
• New York (600,000)
• New Jersey (450,000)
• Illinois (400,000)





Current ITIN Processing Issues
On Feb. 9, 2024, Center for Taxpayer Rights staff and LITC 
representatives met with Treasury officials to highlight:

■ Tax Benefit Rule per IRM v. 301.6109-1(d)(3)(i) “filing requirement” 
[IRC § 151(e)]

■ ITIN unit pre-auditing returns and making determinations re: 
eligibility for tax benefits, when they are not auditors. ITIN 
employees are not tax examiners or revenue agents.  

■ Yet when they make a “determination” that the taxpayer is not 
eligible for a “tax benefit” they are conducting the equivalent of 
an audit. 



Acceptable Documentation for Residency 
■ What is necessary to prove residency? ITIN unit treats IRM and Regs as an 

exclusive list, whereas word “include” under principles of statutory 
interpretation signals a nonexclusive list. 

■ I.R.C. ! 6109 (i) and 26 C.F.R. ! 301.6109-1(d)(3)(iii) do not mandate any 
required documentation to prove an ITIN applicant’s U.S. residency.

■ The acceptable documentation listed in the W-7 instructions and I.R.M. 
3.21.263.5.6 are arbitrary. Farmworker taxpayer medical records example 
(medical records for child below 6yrs old, but not adults).

■ Concern re: “original documents.” Bank statements are print outs from online 
account on website.  However, ITIN employees have deemed not “original.”  
Vagueness of Form W-7.



TIN Assignment Date 
■ TIN Assignment Date.  IRM 3.21.263.6.2.1.2 (08/27/2019) provides TIN Assignment 

Date (TAD) relates back to mailing date if Form W-7 is received within 7 days of the 
due date of return. Yet IRS routinely allows itself 15 days for mail processing. 

■ This presents Equal Protection concerns due to disparate procedures based on 
race/ethnicity/alienage.  Why not grant the standard 15 mail processing days?

■ Common ITIN Unit error - denies taxpayers benefits because the TAD is after the due 
date of the return.  

■ Lack of Due Process – there is no meaningful appeal or transparency. This is an 
approach that applies only to a protected class based on alienage/race/ethnicity.  

Ø Raises significant Equal Protection issues and because there is no opportunity to 
dispute the “determination” of the ITIN unit. There is no Appeals process. Due 
Process concerns as well.

✓  Appropriate approach:  ITIN unit may identify concerns, but tax return must be 
transferred to Exams for an Audit of the claim and provision of Due Process (Notice 
of Deficiency, etc.) 



THANK YOU! 
QUESTIONS?


