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The ‘all-or-nothing approach’ (alles-of-niets benadering)

Art. 26(1) AWIR (law on income-related schemes, e.g. childcare allowances):
‘If a revision of the allowance leads to an amount to be reclaimed, the Belastingdienst
must reclaim all allowance received’

For instance: a parent, welfare recipient, miscalculates its yearly income and received
€27 excess undue allowance. The parent must therefore reimburse €27.242 in
allowances.

Tax officials were not allowed to consider proportionality (part of EU Rule of Law) in recovery
assessments!

This interpretation of Art. 26(1) AWIR (and 3:4 AWB - administrative proportionality) was confirmed by
Supreme Court (hundreds of times!). Ultimately reversed in 2019 (ECLI:NL:RVS:2019:3535/3536).

Some courts sought to oppose the policy (Court of Rotterdam 2013-2015), but judicial dissent was stifled.
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The ‘all-or-nothing approach’ (alles-of-niets benadering)

Art. 26(1) AWIR was not always interpreted in such way. Prior to 2009, only excess
paid could be recovered.

De Appelbloesem (2009) created the political incentive for the policy shift and new
interpretation of Art. 26(1) AWIR.
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Jesse Frederik, De Correspondent

These instances are hardly fraud (no sophistication, no deceit, no mens rea) but grossly disregarded the
law.
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The ‘all-or-nothing approach’ (alles-of-niets benadering)

From then on, zero tolerance for mistakes: miscalculation, missed deadline,
inaccurate document or data, etc.

‘ Full reimbursement of all aids, and ineligibility to any further allowance

Influencing Compliance Behavior

and egltols o enfrce comptince DELIBERATE FRAUD OECD CRM (and criminology) dictates that treatment
4y Ve fulforceof thelaw 0% strategies must consider taxpayer subjective intentions:

Discourage non-compliance with GENERAL NON-COMPLIANT o Make i t easy to Comply

accurate taxpayer profiles based on
* Make it hard to fraud

business intelligence Deter by detection

V)
Encourage compliance with 80 A)
letters, pre-filled forms,

reminders end wernings Help to comply Zero-tolerance approach is a single treatment strategy
for every segment of the compliance spectrum

ATTEMPT TO COMPLY, BUT FAIL

Empower taxpayers via

self-assessment, guides, COMPLIANT
multiple communication _
channels, and 24/7 self- Make it easy

service portals

Taxpayers must have a ‘droit a 'erreur’
(cfr. Ranchordas & Scarcella 2021)
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Sampling biases and the Bulgarenfraude

«[t is a capital mistake to theorize before one has the data> Sherlock Holmes, A scandal in Bohemia

INPUTS OUTPUTS
The OECD CRM Guidelines (2004) prescribe an evidence-based |, . CRM Governance and 3
. o . . . . . . Data and Organization Structure lntelllgencexprpf;les/
inductive approach to identify risks and statistical variables: __Dota Management | — | Scans/Stues
gripmelor g o tons - \
» Collecting signals and weighing risk — PO ity s
Risk = Signal Impact x Signal relative occurrence S e B e irory W
p Plan and Implement Strategies
Risk Practices and Monitor and Evaluate
 Prioritizing risks in a register, based on adequate and e Ferdomance
accurate data [ e (g 1.
o o o o v
« Draw operational plans, with various treatment strategies
o Operational
based on risk assessments { Perfomance Measures

OECD CRM offers more: uniformity, objectivity, accountability in comparison to local selection.
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Sampling biases and the Bulgarenfraude

In the toeslagenaffaire, the ML classifier inferred that ‘non-Dutch’ parents had a higher risk of fraud.

The Bulgarenfraude (15-21M €) led politicians to believe in
the archetype of a ‘foreign fraudster’

Tax officials operated recurrent and spontaneous queries,

deductively geared at taxpayers of different nationalities
e.g. cases of Arena and Beilen

Sample biases and discriminatory outputs. (cfr. Decision
of Autoriteit Persoonsgegevens)

The model inferred the ‘Dutch/non-Dutch’ feature BY DESIGN, because of human discretionary
decisions.

Between 26.000-40.000 taxpayers discriminated by the model.
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The ‘group approach’ (groepsgewijze aanpak)

The Bulgarenfraude was committed by ‘facilitators’: Collective

* Criminal networks using proxies to fraud social security punishment

* Rental agencies, childminding agencies aiding criminals )

A form of sanction that Is Imposed on
targeted individuals or groups for actions
they did not personally commit, Examples
include cutting off electricity and water

Following the ‘group approach’, the Belastingdienst would discontinue [Jianeteiiinritdte
aid and request reimbursement through collective punishment.

Every parent related to a childcare agency would be requested to reimburse, without evidence of
individual misconduct.

This policy was based on a ‘hunch’ (cfr. Ongekend Onrecht Report) of 80/20 ratio: where 80% would
indeed be non-compliant, while 20% would object and receive redress.
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The ‘group approach’ (groepsgewijze aanpak)

80/20 ratio of the group approach was never substantiated

Later inquiries showed 94% of errors, only 6% of parents
collectively punished were non-compliant

Backlogs in recovery procedures prevented objection of 94% parents unlawfully punished

In addition, ‘Opzet of grove schuld’|abel:
As of 2016, any welfare recipient with liability over €3.500 receives label ‘intent/gross negligence’
(opzet of grove schuld) - no access to payment plan, interests run on liability

De facto and de lege these parents are regarded as fraudsters, regardless of intent and actions.
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The factors that led to the toeslagenaffaire

The Dutch childcare allowance scandal is the by-product of two factors:

« Amalgamation: ‘all-or-nothing’; ‘group approach’; ‘intent/gross negligence’ label considered
every instance of non-compliance as fraud

‘ “To a hammer everything is a nail’

 Institutional racism: Discriminatory outputs were not a bug, but a feature of the system!

Agents of the toeslagen unit controlled foreigners more heavily, filtered data exclusively from
the prism of nationality, and supervised the statistical learning process

‘ ‘It is a capital mistake to theorize before one has the data’

The scandal is a succession of human-made policies, for which technology played a limited role.

Similar events could have occurred without Al, or without any IT!
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Lessons learned from the toeslagenaffaire

Three lessons to be learned:

Lesson 1 - Transparency & Explainability

Taxpayers cannot access the features of machine learning model
 Only 5 of 27 EU Member States have a provision/law on the use of Al for tax compliance

* Right to information and right to access (data protection) can be limited

« Right to discovery at trial can be limited

An audit, a simple counterfactual, or a machine learning model could have identified the
excessive predictive value of ‘Dutch/non-Dutch feature’

Opaque decision-making creates a power imbalance, transparency defends against biases and
arbitrariness
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Lessons learned from the toeslagenaffaire

Three lessons to be learned:

Lesson 2 - Fairness

Data protection norms do not prescribe technical standards of accuracy and fairness within the
law.

In data protection, taxpayer data that is not consistent, timely, reliable or representative of
target population may be regarded as accurate (because free of errors)

In tax procedures, no norms mandate disparity/fairness assessments (ex-post) or fairness
measures (ex-ante) (cfr. Book, Fogg & Olson ‘Rights Impact Statement’)

These standards are the foundation of statistical governance! (Al Act will not help!)
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Lessons learned from the toeslagenaffaire

Three lessons to be learned:

Lesson 3 - Discretion & Expedition

There were many ‘humans-in-the-loop’ (HITL) in the toeslagenaffaire.

In a situation of power imbalance, HITL alone is not sufficient (cfr. Bourdieu’s habitus) it does not
require the exercise of individual discretion. HITL should be replaced by duty of care!

Fiscal algorithmic governance expedites decision-making, reducing intermediary steps between
declaration and decision. (cfr. OECD tax administration 3.0)

Taxpayers should be afforded intermediating rights to palliate increased speed!
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Conclusion

The toeslagenaffaire was not caused by artificial intelligence!
Discrimination was a feature not a bug!

The key drivers of this ‘unprecedented injustice’ are all the product of

human discretionary policy!

...But the scandal highlights lessons for statistical governance

(transparency, fairness, duty of care), properly used Al can prevent
further scandals.
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