THE TAX APPEAL COURT

OF TRINIDAD AND
TOBAGO




Why is access to the Tax Appeal Court of Trinidad and Tobago

Important to assuring justice and supporting taxpayer rights

» The Tax Appeal Court is a superior court of record and is the only national court

dealing with appeals from administrative authorities in relation to both direct
and indirect taxes, customs and excise duties, value added tax, property tax
and stamp duties, anti-dumping and other taxes

There is sometimes a perception that taxpayers do not always receive a fair
hearing when objecting to an assessment due to the lack of an adequate

opportunity to produce or tender supporting documents to displace or reduce
an assessment

The tax officers deputed to review objections to assessments are not structurally
part of an independent body but are also part of the same Government
department reviewing colleagues’ assessments and thus the Tax Appeal Court
is offen looked to as being an impartial arbiter to whom taxpayers can refer
when appealing the review process (determination of an objection)



Why is access to the Tax Appeal Court of Trinidad and Tobago

Important to assuring justice and supporting taxpayer rights

» With effect from August 2023, it is anticipated that a new entity will come on
stream, the Revenue Authority of Trinidad and Tobago (RATT), which
amalgamates the functions of separate branches ot the revenue collection
departments and thus anticipates the greater pooling of taxpayers’
infformoﬂon among the various arms of the State responsible for the collection
of revenue

» The RATT Board is appointed by the Minister of Finance and thus there may be
’g?eTpercepTion that such a body will be under the more direct control of the
ate

» Efforts are underway to update the Court’s legislation, which was enacted in
1966, so as to embrace more modern practices such as the increasing use of IT
to facilitate hearings, online Court hearings (which save time and costs) as well
as ensuring that the Court maintains a distinctive and independent identity
from State authorities



Transparency: Are tax cases before the judiciary open 1o

the publice Any change during COVID?

» Tax cases before the Court are not open to the public due to the sensitive
and confidential nature of the financial information and evidence which is
frequently adduced before the Court and this is enshrined in the Court’s
Act and Rules

» During Covid-19 and the ensuing lockdown and restriction on in-person
Court proceedings, various measures including the enhanced use of
online hearings were implemented and many litigants and attorneys still
prefer to operate in this way

» This also impacted in-person filings with the Court albeit that judicial
services were deemed an essential service



Transparency: Is a taxpayer required 1o redact

personal idenftifying information in filings<e

When documents are filed by either an appellant taxpayer or a State authority,
personal identifying information is disclosed on all pleadings, witnhess
statements, and other Court documents

However, both on the Court’'s database of cases as well as its law reports, the
identity of the appellant is coded/redacted

Rule 20(1) of the Court’s Rules also prevents the names and other particulars of
taxpayers being published without their consent hence law reports produced
by the Court have tended to redact such information

However, the in camera rules no longer apply and thus such a shield is
ironically lost when matters proceed further to appellate tribunals such as the
local Court of Appeal or the final Court of Appeal which is the Judicial
Committee of the Privy Council in London



Transparency: Who has the burden of proof in an appeal

from an administrative decision@

» Section 8(2) of the Court’'s Act states that “the onus of proving that the
assessment or other decision complained of is excessive or wrong is on the
appellant”

» It should, however, be noted that this is only half the story in that, during
the course of a hearing, the evidential burden often shifts to the Revenue

authorities to displace or challenge the evidential and legal assertions of
an appellant

» Both parties are expected to file full pleadings but the appellant has the
last word in the filing of an Answer to the State respondent’s statement of
case which locks in the issues to be determined by the Court



Transparency: Can a taxpayer ask a judge to consider

evidence in camera¢ Can that right be waived?

» Section 8(1) of the Court’s Act specifies that in both the relevant Act
hearings are in camera

» As a general rule, only parties and their legal representatives are permitted
to attend Court sittfings and, where virtual hearings are held, such
attendees must identify themselves and switch their cameras on

» The right of a tfaxpayer to be protected by the in camera rule is however
waivable at the discretion of the taxpayer though in practice this is not
normally done



Raising new issues and considering violations of tfaxpayer rights: the
restrictions on the taxpayer or the Revenue Authority raising new

issues/tendering additional documents at the judicial level?

» Section 7(6) of the Court’s primary legislation provides that “Immediately after
receiving the notice of appeal the Board of Inland Revenue or other
respondent shall forward to the Appeal Board copies of all documents relevant
to the decision appealed from

» However, there are two key exceptions: under Section 7(5) of the Court’s Act,
if, on the hearing of the appeal the appellant desires to go into any ground of
appeal which was not specified in the notice of appeal, and the omission of
that ground from the notice was in the opinion of the Appeal Board not wilful
or unreasonable, the Appeal Board is mandated to take a liberal approach to
such matters: “[the Court] shall not by reason of anything in subsection (4) be
precluded from allowing the appellant to go into that ground or taking it into
consideration.” [Section 4 prescribes that the Notice of Appeal shall set out the
grounds of appeal]



Raising new issues and considering violations of tfaxpayer rights: the
restrictions on the taxpayer or the Revenue Authority raising new

issues/tendering additional documents at the judicial level?

» Further, under Rule 13(1A) of the Court’s Rules, “The appellant shall not, at the
hearing of the appeal, introduce a document or other evidence which was not
produced to the Board of Inland Revenue or other respondent during the
period of objection or other appeal unless the Appeal [Court] is of the opinion
that exceptional circumstances exist that warrant the introduction of the
document or other evidence.”

» Such additional information is offen exchanged by the parties during
discussions off the record but, during a frial, the Revenue authorities have
tended to take a strict approach to letting in evidence which was not formally
part of the record

» However, the Court itself fends to take a liberal approach to applying this rule
so as to enable taxpayers to fully ventilate their case provided an equal
opportunity is also provided to the Revenue authorities to counter that

addifional evidence



Raising new issues and considering violations of taxpayer rights: If the 10
Revenue Authority violated a taxpayer’s right can that be the basis

for the court to decide in favor of the taxpayere What other
conseguences may flow from such an action by a State authority?

» Ifitis contended that the constitutional rights of a taxpayer have been
violated, that may raise issues for a formal judicial review before the High
Court

» However, if the contention is that a taxpayer has been deprived of the
right to a fair hearing, the Tax Court can take such contentions into
account in coming to its decision provided the Revenue authorities are
afforded an opportunity to respond

» Other consequences may often turn on the weight that the Court may
attach to the evidence adduced by the parties such as the inability to
cross-examine a witness due to the withess’ unavailability or even the
refusal to testify



