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Executive summary
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SPAIN C

SPAIN A

CHILE

SPAIN B

• Seller: A Spanish company.
• Buyer: A Spanish company.
• Object of the sale: Shares in a Spanish company C.

• Does the higher value (capital gain) obtained by SPAIN pay
taxes in Chile?

• An amount of CH billion $7.4 was paid as Additional Tax. A
refund was requested by Spain A, which was rejected by the
IRS.

IRS and Tax Authority (TTA).

• It is taxed at a rate of 35% by Article 13 paragraph 4 letter b)
of the Convention.

• The correct interpretation of the norm is the one that has
been given to regulate precisely this type of situations
known as indirect sales.

Court of Appeals

• The decision of 7.09.2021 by the first TTA is revoked, in its
place the tax claim is accepted and the resolution rejecting
the refund request of 2016 is left without effect.



Tax Court
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5CHANGES IN THE IRS APPROACH

General Ruling No. 14 of 2014

• Applicable taxation will depend on
whether under the indirect sale rules
it elects to be taxed as if the
underlying assets in Chile had been
sold directly (Art 13) or not ( other
income Art 21).

General Ruling No. 59 of
2014

Change of standard, the taxation
indicated in Art. 13 of the
Agreements must always be followed,
noting that the taxation will be
considered on a case-by-case basis,
considering the different types of Art.
13 agreed by Chile in its Conventions.



• September 07, 2021: First Tax and Customs Court of the Metropolitan Region ruled, by virtue of which it resolves:

vRejects the claim filed by INVERSIONES CAPITAL GLOBAL S.A.
vConfirms Resolution N°1473/249 issued by Internal Revenue Service (“IRS”).

• Article 13(4)(b) of the Spain-Chile Convention, provides that: "gains which a resident of Spain derives from the alienation of 
shares of a company resident in Chile may be subject to taxation in Chile if the recipient of the gain has held, at any time 
within the 12-month period preceding the alienation, directly or indirectly, shares or other rights consisting of 20% or more 
of the capital of that company.“ 

• Considerations of the trial court's decision:

vEach and every one of the requirements set forth in the Convention standard are fulfilled:

• The capital gain is obtained by the SELLER, a resident of a Contracting State (Spain).

• The SELLER had held indirect ownership of shares in Chilean companies within the preceding 12-month period prior to the 
alienation of shares of another Spanish company.

• The SELLER´s stake in the Chilean companies corresponds to the underlying asset being transferred upon alienation and 
represents more than 20% of their indirect interest in the capital of the companies resident in the other Contracting State 
(Chile).



• By application of Article 13, Paragraph 4 letter b) of the Convention, the Chilean state is authorized to tax the described 
operation, therefore, this operation is affected with taxes in the internal regulations.

• Adhering to the interpretation of the SELLER would imply that the rule of paragraph 4 would not apply if the alienation of 
shares is made by companies resident in the same Contracting State, even if trough this operation there are underlying 
assets allocated in the other Contracting State that are being transferred. 

• However, according to the court’s judgment, the correct interpretation of the Convention leads to the conclusion that 
paragraph 4 specifically regulates indirect sales

• Considerations of the trial court's decision:

• The application of paragraph 5 of the same article 13 is ruled out, which would operate only if no specific rule is 
contemplated in the four preceding paragraphs: "Gains derived from the alienation of any property other than those 
mentioned in the preceding paragraphs of this article can only be subject to taxation in the Contracting State in which the 
alienator resides".



Decision issued by the court of 
appeals of Santiago on April 14, 
2023.
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April 14, 2023: Court of Appeals of Santiago resolved: 

To revoke the sentence dated September 07, 2021, issued by the First Tax and Customs Court of the
Metropolitan Region and to accept the tax claim deducted by Inversiones Capital Global S.A., consequently
leaving without effect the Exempt Resolution No. 1473/249, issued on November 16, 2016, the Internal
Revenue Service.

INVERSIONES CAPITAL GLOBAL S.A. filed an appeal against the sentence issued by the First Tax and Customs 
Court of the Metropolitan Region.



If the operation in question had been carried out at the time of the conclusion of the Convention, the
indirect sales would not have been subject to taxes, since Law No. 19,840 -in force at that time- did not
cover its factual hypothesis, so it could not be argued that the Convention intended to tax this type of
transactions.

The rules of the OECD Model Convention do not give jurisdiction to the country of the source of the 
income to tax the direct sale of shares, nor could indirect sales be deemed to be taxed.

The IRS has recognized that the comments accompanying the proposed Convention model reflect the
international consensus on the matter and may serve as part of the means of interpretation.

The tax court´s application of the Convention according to which Article 13, paragraph 4, letter
b) specifically governs indirect sales constitutes a legal flaw, which contravenes the
interpretative rules contemplated in the said Convention and in the Vienna Convention.

Grounds of the 
Court of Appeals 

of Santiago



According to the Court of Appeal, the factual scenario contemplated by the Article 13,
paragraph 4, is verified when a resident of a Contracting State obtains a capital gain from
the sale of shares of a company resident in the other Contracting State. However, it does
not encompass the situation where profits earned by a resident of a Contracting State are
derived from the sale of shares of a company resident in the same Contracting State. Such
transactions cannot be subject to taxation in Chile, even if the underlying assets of the
company being sold, which generate the profits, consist of shares of a company resident in
Chile.

Chile has negotiated changes to the OECD model that clearly establish Chile's tax jurisdiction to tax
the direct sale of shares of companies incorporated in the country and this is precisely what happens
in the treaty with Spain, article 13, paragraph 4.

Chile's indirect sales regulations can be categorized as specific control regulations on direct
sales established at the level of domestic law.

These control rules, because of that precise nature, must necessarily be interpreted in a
restrictive sense and, in this line, in the framework of the Conventions, the OECD guidelines
states that the control rules of domestic laws not explicit in the Conventions cannot affect
them and the same happens with the guidelines of the UN.

In other cases, in which Chile has signed treaties to eliminate double taxation, as is the case with
Argentina in 2016 and Uruguay in 2019, it has been expressly agreed that the source State may
tax indirect transfers, which shows that a taxable event of this nature must be explicitly agreed
between the parties that sign a Convention.

Grounds of the 
Court of Appeals 

of Santiago



International Agreements vs.
National Legislation
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Article 27 VCLT:"A party may not invoke the provisions of its internal law as justification 
for its failure to perform a treaty."

Vienna Convention on the Law of Treaties, art. 2(a):"'Treaty' means an international 
agreement concluded in writing between States and governed by international law, 
whether embodied in a single instrument or in two or more related instruments and 
whatever its particular designation;".

IRS: Instruction No. 32 of 05.25.2001:The Conventions are published in the Official
Gazette after ratification by the National Congress and promulgation by the President
of the Republic. As such, they constitute internal law which, given their special nature,
must take precedence over the regulations currently in force.

Convenios Internacionales
INTRODUCCION – FUNDAMENTOS DE LOS CDTI



14

The second paragraph of Article 5 of the CPR establishes the following: "The exercise of
sovereignty recognizes as a limitation the respect for the essential rights that emanate
from human nature. It is the duty of the organs of the State to respect and promote such
rights, guaranteed by this Constitution, as well as by the international treaties ratified by
Chile and which are in force".

The Chilean Constitution does not expressly refer to the legal position of international
treaties at the domestic level, unlike what is established in other countries, which
expressly regulate that they shall be considered as part of their domestic law.

International treaties, once ratified by the contracting states, will not be affected by
subsequent modifications to the internal legislation of such countries, this context
occurs for several reasons, in the first place, the states are obliged to comply with the
commitments agreed between them, if we go back to the provisions of Article 53 of the
Vienna Convention which states "Any treaty which, at the time of its conclusion, is in
conflict with a peremptory norm of general international law, is void. For the purposes of
the present Convention, a peremptory norm of general international law is a norm
accepted and recognized by the international community of States as a whole as a norm
from which no derogation is permitted and which can be modified only by a subsequent
norm of general international law having the same character."

Convenios Internacionales
INTRODUCCION – FUNDAMENTOS DE LOS CDTI
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It is understood, therefore, that those treaties that are duly ratified by Chile cannot be altered
by a subsequent modification in the national laws.

Principle of good faith, which is reflected in the commitment acquired by each of these states
to fully respect and comply with the rules agreed upon in the corresponding treaties with the
ultimate purpose of maintaining peaceful relations between them. For its part and in a more
evident manner, Article 27 of the Vienna Convention establishes: "The internal law and the
observance of treaties. A party may not invoke the provisions of its internal law as justification
for its failure to perform a treaty. This rule shall be without prejudice to the provisions of
article 46“.

Article 31 of the said Convention, in relation to the interpretation of treaties:
“A treaty shall be interpreted in good faith in accordance with the ordinary meaning to be
given to the terms of the treaty in their context and in the light of its object and purpose. […]”

Convenios Internacionales
INTRODUCCION – FUNDAMENTOS DE LOS CDTI



Our View
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APLICACIONDISTRIBUCION DE LA POTESTAD TRIBUTARIA

INTRODUCCION – FUNDAMENTOS DE LOS CDTI
• The court of first instance ignores the supremacy of the Convention over the

local norm, by applying the rules of article 10 paragraph 3 of the LIR.

• The IRS interpretation is inaccurate, since the tax authority forces the
interpretation by incorporating the indirect sale of shares or social rights in
the fourth paragraph of article 13 of the Chile-Spain Agreement, being the
correct one to establish it in the fifth paragraph of the same article 13, as
ratified by the Court of Appeals in the analyzed sentence.

• The rules of the Vienna Convention on the Interpretation of Treaties and the
special rule of Article 4-2 of the OECD Model Convention must be considered,
therefore, the control rules, because of their nature, must necessarily be
interpreted in a restrictive sense and, since they are not explicitly stated in the
Conventions, they cannot affect them.

• The operation analyzed cannot be taxed in Chile with additional tax even if
the underlying assets of the Spanish company whose shares are sold and
which generate the gain are shares of a company resident in Chile, since the
Convention does not regulate this situation.

• The IRS has not been able to explain the basis for its conclusion that Chile can
tax indirect sales in accordance with the Chile-Spain Agreement.
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