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1. The present case concerns the possibility of the Portuguese legislature re-
introducing stamp duty — abolished in 1991 — on increases in the share capital of
capital companies, pursuant to Council Directive 69/335/EEC of 17 July 1969
concerning indirect taxes on the raising of capital, (2) in the version resulting from
Council Directive 85/303/EEC of 10 June 1985 amending Directive 69/335. (3) This
issue would appear to be relatively easy to resolve on the basis of the directive and
previous case-law. The more serious problem concerns the admissibility of the request
for a preliminary ruling submitted in this case on account of the special nature of the
body which is making it.

2. Therefore, in this Opinion I will first address the issue of the jurisdiction of the
Court of Justice to reply to the question referred for a preliminary ruling and then deal
briefly with the substance of the case and put forward a proposed decision.

Legal framework

EU law

3. The rules which are relevant ratione temporis in this case are the provisions of
Directive 69/335, in the version resulting from Directive 85/303. Directive 69/335
unifies in the Member States the duty on contributions to capital companies which,

under Article 1 thereof, are referred to as ‘capital duty’.

4. Under Article 4(1)(c) and 4(2)(a) of Directive 69/335:



‘1. The following transactions shall be subject to capital duty:

(c) anincrease in the capital of a capital company by contribution of assets of any
kind;

2. The following transactions may, to the extent that they were taxed at the rate of
1% as at 1 July 1984, continue to be subject to capital duty:

(a) anincrease in the capital of a capital company by capitalisation of profits or of
permanent or temporary reserves;

b

5. Article 7(1) and (2) of Directive 69/335 provides:

‘1. Member States shall exempt from capital duty transactions, other than those
referred to in Article 9, which were, as at 1 July 1984, exempted or taxed at a rate of
0.50% or less.

2. Member States may either exempt from capital duty all transactions other than
those referred to in paragraph 1 or charge duty on them at a single rate not exceeding
1%.

6. Under Article 10 of that directive:

‘Apart from capital duty, Member States shall not charge, with regard to companies,
firms, associations or legal persons operating for profit, any taxes whatsoever:

(a) inrespect of the transactions referred to in Article 4;

b

Portuguese law
Provisions governing the status of the referring body

7. According to the information contained in the order for reference and the
observations of the Portuguese Government, it was possible to set up an arbitration
system for tax cases on the basis of the authorisation given by Article 124 of Lei n.° 3-
B/2010, de 28 de abril de 2010, Or¢camento do Estado para 2010 (4) (Law No 3-B/2010
of 28 April 2010 establishing the budget for 2010). That provision defines arbitration as
‘an alternative form of judicial settlement of disputes in the tax field’. Under



Article 124(4)(a) to (q) of that law, arbitration is to cover any kind of dispute between
taxable persons and the tax authorities.

8. Decreto-Lei n.° 10/2011, de 20 de janeiro de 2011, Regula o regime juridico da
arbitragem em matéria tributaria (5) (Decree-Law No 10/2011 of 20 January 2011,
approving the legal rules governing tax arbitration) was issued pursuant to the
authorisation referred to in the previous paragraph. That DecreeLaw lays down the
jurisdiction, method of appointment and rules of procedure for courts of arbitration
hearing tax cases, and also the effects of the decisions given by them and the available
remedies against those judgments. The relevant provisions of Decree-Law 10/2011 will
be dealt with later in my Opinion when analysing the admissibility of the reference for a
preliminary ruling.

Provisions on capital duty

9. On 1 July 1984 increases in the capital of capital companies were subject in
Portugal to stamp duty of 2% and capital increases made in cash were exempted from
that duty. In 1991 the exemption covered increases in the capital of capital companies
made in any form.

10.  The provisions of Lei n.° 150/99, de 11 de setembro de 1999, Aprova o Codigo
do Imposto do Selo (6) (Law No 150/99 of 11 September 1999 introducing the Stamp
Duty Code), in the wording in force during the period from 2004 to 2006, apply in the
main proceedings. Annex III to that law, entitled ‘Tabela Geral do Imposto do Selo (em
euro)’ (‘Schedule of Stamp Duties (in Euros)’) sets the level of stamp duty on the
individual transactions covered by it. Pursuant to Decreto-Lei n.° 322-B/2001, de 14 de
dezembro de 2001 (7) (Decree-Law No 322B/2001 of 14 December 2001), a

paragraph 26 was added to that annex, subparagraph 26.3 of which is worded as
follows:

‘Increase in the capital of a capital company by contribution of assets of any kind; on
the value of assets of any kind contributed or to be contributed by the members, after
the deduction of liabilities assumed and of expenses borne by the company as a result of
each contribution — 0.4%. (8)

The facts and the main proceedings

The facts, the main proceedings and the question referred

11.  Between 15 December 2004 and 29 November 2006 Ascendi Beiras Litoral e
Alta, Auto Estradas das Beiras Litoral e Alta SA (‘Ascendi’), a capital company
incorporated under Portuguese law, carried out four capital increases through the
conversion into capital of the claims of shareholders against the company. As a result of
those transactions Ascendi paid a total of EUR 205 381.95 in stamp duty.

12.  On 28 March 2008 Ascendi requested that the Autoridade Tributaria e Aduaneira
(Portuguese tax authority) refund the above amount, plus interest. That request was
refused by decision of 6 August 2012, which forms the subject-matter of the main
proceedings. On 3 December 2012 Ascendi applied for a court of arbitration to be
constituted and for the above decision to be annulled.



13.  The applicant pleaded that the decision of 6 August 2012 was unlawful since, in
its view, the Portuguese legislature did not have the right to re-introduce in 2001 the
stamp duty on increases in the capital of capital companies which had been abolished in
1991. However, in the view of the tax authority Article 7(2) of Directive 69/335 permits
the introduction of capital duty on transactions which were covered by that duty on

1 July 1984 even though they were exempted from that duty after that date.

14. It is in this context that the Tribunal Arbitral Tributério decided to stay the
proceedings and refer the following question to the Court of Justice for a preliminary
ruling:

‘Do Article 4(1)(c) and (2)(a), Article 7(1) and Article 10(a) of [Directive 69/335]
preclude national legislation, such as Decree-Law No 322-B/2001 of 14 December
2001, which subjected to IS any increases in the capital of capital companies through
the conversion into capital of the claims of shareholders in respect of ancillary services
provided previously to the company, even if those ancillary services had been provided
in cash, bearing in mind that, as at 1 July 1984, national legislation subjected those
increases in capital, made in that way, to IS at the rate of 2%, and that, at the same date,
it exempted from IS capital increases made in cash?’

Proceedings before the Court

15.  The request for a preliminary ruling was received by the Court on 3 July 2013.
Written observations have been lodged by Ascendi, the Portuguese Government, and
the European Commission. The Court decided to hold a hearing, pursuant to

Article 7(2) of the Rules of Procedure.

Analysis
Jurisdiction of the Court of Justice to reply to the question referred
Initial remarks

16.  In the present case the admissibility of the reference for a preliminary ruling from
the referring body is not contested. However, in its order for reference the Tribunal
Arbitral itself acknowledges that this issue may give rise to uncertainty and advances
arguments in favour of it being classified as a ‘court or tribunal of a Member State’
within the meaning of Article 267 TFEU. The Portuguese Government and the
Commission also analyse that issue in their written observations and conclude that the
Court of Justice does have jurisdiction to reply to the question referred.

17.  The uncertainty in this respect is connected with the fact that the Tribunal
Arbitral Tributario does not form part of the basic system of general and administrative
courts in Portugal, but rather constitutes an ‘an alternative form of judicial settlement of
disputes in the tax field’, as it is defined by Law No 3-B/2010. As the very name of the
referring body itself indicates, this alternative form of dispute settlement is based on the
use of certain arbitration techniques in settling disputes between taxable persons and the
tax authority. According to settled case-law of the Court, which I will deal with later in
my Opinion, courts of arbitration established pursuant to an agreement do not constitute
a ‘court or tribunal of a Member State’ within the meaning of Article 267 TFEU and the



Court of Justice does not have jurisdiction to reply to questions which they refer for a
preliminary ruling.

18.  Therefore, it is necessary to examine whether the special nature of the Tribunal
Arbitral Tributario excludes the possibility of that body referring questions for a
preliminary ruling pursuant to Article 267 TFEU.

Exclusion of the possibility of courts of arbitration referring questions for a preliminary
ruling

19.  As apreliminary point, it should be noted that the mere use in the name of a body
of the word ‘arbitration’ or ‘arbitrator’ does not necessarily mean that it is a court of
arbitration in the strict sense of the term. It is frequently the case that bodies called upon
to settle disputes in the Member States use in their activities rules of procedure which
are characteristic of courts of arbitration (for example, the possibility for the parties to
appoint some members of the court, simplified procedure, and single-instance
proceedings). That type of ‘arbitration” must be distinguished from arbitration in the
strict sense, which is based on the power (desire) to submit the dispute to a non-State
(private) court. That distinction is of fundamental relevance to the body’s classification
from the point of view of Article 267 TFEU.

20. Inits 1982 judgment in Nordsee (9) the Court ruled out the possibility of courts
of arbitration constituted by agreement between the parties referring questions pursuant
to Article 177 of the EEC Treaty (now Article 267 TFEU). In that case the Court did not
consider that an arbitrator constituted a ‘court or tribunal of a Member State’ within the
meaning of the treaty on the ground that it was too loosely connected with the
established system of judicial protection in the Member State. (10) That case-law was
subsequently confirmed in the judgments in Eco Swiss (11) and Denuit and

Cordenier. (12)

21.  According to the case-law of the Court, only bodies of the Member States or
persons to whom those States have entrusted the performance of tasks relating to legal
protection may make orders for reference since it is the Member States which are
responsible for the application of, and compliance with, EU law in their territory. Courts
of arbitration sensu stricto are not bodies of the Member States or persons who perform
tasks relating to legal protection on behalf of those States, but private institutions.

22. At the same time, in one of the first judgments in which the Court was called on
to interpret the term ‘court or tribunal of a Member State’ in the context of the
admissibility of orders for reference, that is to say in the case of Vaassen Gobbels in
1966, (13) it allowed an order for reference from an arbitration body established under
public law. Similar judgments were subsequently given in other cases, (14) and recently
in the order in the case of Merck Canada (15) the Court of Justice allowed an order for
reference made by a Portuguese body with a legal status similar, but not identical, to
that of the Tribunal Arbitral Tributario.

23.  Consequently, how should the Tribunal Arbitral Tributario be classified in the
light of the above case-law?



24. I will start by saying that the essence of arbitration sensu stricto is its nonState
nature. Courts of arbitration are private courts which are entrusted to consider and settle
disputes upon the wishes of the parties and in place of State courts. (16)

25.  The first of these features means that a court of arbitration derives its jurisdiction
from an agreement between the parties (an arbitration clause). The parties — acting on
their free will — take a decision to submit a dispute to the jurisdiction of the court of
arbitration. The parties may also lay down the rules on the functioning of the court of
arbitration, the rules of procedure, and also the rules under which the court of arbitration
will give judgment on the substance of the dispute. Submission of a case to a court of
arbitration entails the parties renouncing their right to have the case heard by a State
court, that is to say the legal protection afforded by the State. (17)

26.  Submission of a dispute to the jurisdiction of a court of arbitration means that the
parties have ruled out the jurisdiction of the State courts in that respect. If the parties
had not concluded an arbitration clause, their dispute would fall within the jurisdiction
of the State courts. Therefore, a court of arbitration is a private court. It should be noted
that the very possibility of submitting a dispute to the jurisdiction of a court of
arbitration must arise from statutory provisions. Those provisions determine inter alia
what kind of dispute may be submitted to arbitration (zdatnos¢ arbitrazowa,
arbitrability, arbitrabilité, Schiedsfahigkeit). In principle, they are disputes governed by
private law. (18)

27.  In the light of the foregoing considerations, I consider that the Tribunal Arbitral
Tributario should not be regarded as a court of arbitration in the strict sense, which, for
that reason alone, is not entitled to refer questions to the Court of Justice for a
preliminary ruling, pursuant to Article 267 TFEU.

28.  The fact that it is a court which is not established pursuant to an agreement
between the parties but rather the provisions of Portuguese law considered in points 7
and 8 above all support that conclusion. Arbitration in tax cases is a form of alternative
dispute settlement in the sense that the applicant, namely the taxable person in that case,
has the possibility of choosing the arbitration route or an administrative court. However,
that right to chose the route to recovering claims exists in law and is enjoyed by every
taxable person covered by Article 124(4)(a) to (q) of Law No 3-B/2010 and is not
contingent on the parties expressing a prior desire to submit disputes to arbitration.

29.  The type of legal relations for which the Tribunal Arbitral Tributario has
jurisdiction, that is to say the area of taxable persons, also militates against regarding it
as a court of arbitration sensu stricto. In that field, unlike in privatelaw relationships, not
only the means of dispute settlement but above all the very existence of the legal
relationship and the substance thereof do not result from the free wishes of the parties
but are determined solely by statutory provisions which automatically link the arising of
a tax obligation to specific events. Therefore, that matter does not have by nature the
‘arbitrability’ which allows disputes which have arisen in that respect to be submitted to
a court established upon the wishes of the parties.

30.  Finally, account must be taken of the fact that in the field of taxes one of the
parties to the dispute is always the State tax authority exercising its public authority
since the imposition and collection of taxes is today an exclusive prerogative of the



State. That in itself shows that a body settling disputes in this field, such as the Tribunal
Arbitral Tributario, is not a private court.

31.  However, the finding that the Tribunal Arbitral Tributério is not a court of
arbitration within the meaning of the case-law referred to in point 20 above does not
determine whether or not that body is to be regarded as a court or tribunal of a Member
State within the meaning of Article 267 TFEU. To answer that question, it is necessary
to examine whether the other requirements arising from the Court’s case-law in this
regard are satisfied. Uncertainty may attach in particular to those aspects of the
functioning of the body under examination in which techniques characteristic of courts
of arbitration are used.

Requirements which allow a referring body to be regarded as a court or tribunal of a
Member State within the meaning of Article 267 TFEU

32.  The term ‘court or tribunal of a Member State’ within the meaning of Article 267
TFEU is a self-standing concept of EU law, but neither the treaty nor the Court’s case-
law contains a general definition of that term. In view the diversity of the bodies called
upon to settle disputes in the individual Member States, consideration must also be
given to whether such a definition is possible or necessary.

33.  Since there is no general definition of the term ‘court or tribunal’, the Court is
compelled — in cases of doubt — to carry out a case-by-case assessment of whether the
body which referred a question for a preliminary ruling was entitled to do so. (19)
However, in the case-law a set of requirements have been developed which are not
decisive or exhaustive but which do provide a point of reference for determining the
judicial nature of the body referring a question for a preliminary ruling. Those
requirements can now be regarded as ‘codified’ in settled caselaw (20) and were also
referred to in paragraph 9 of the Recommendations to national courts and tribunals in
relation to the initiation of preliminary ruling proceedings. (21)

34.  Therefore, it is necessary to examine whether the requirements for regarding the
Tribunal Arbitral Tributario as a national court or tribunal within the meaning of
Article 267 TFEU are satisfied. In that regard, it should be borne in mind that, as I have
pointed out, the alternative system of settling disputes in tax cases established in
Portuguese law uses a number of techniques and rules of procedure which are
characteristic of courts of arbitration and differ from the rules on the functioning of
traditional courts. This is designed to ensure that the dispute is settled quickly and at the
lowest possible cost, providing a genuine alternative to the administrative courts. That
specific factor should be taken into account in considering whether or not the individual
requirements are satisfied.

—  Legal basis of the body’s functioning and its permanent nature

35.  According to settled case-law, questions for a preliminary ruling can be referred
only by a body set up permanently pursuant to the law of a Member State. In my view,
that condition is satisfied. As I have pointed out in point 28 above, arbitration in tax
cases operates pursuant to Law No 3-B/2010 and Decree-Law No 10/2011. Those acts
establish a permanent system of tax arbitration and lay down in detail the rules
governing the functioning thereof.



36. The members of the court are appointed individually for each case at the request
of the taxable person concerned, but the right of that person to request the constitution
of a court of arbitration and the method by which its members are appointed are laid
down in law. In this respect the taxable person’s request is merely the action which
triggers those provisions.

37.  Similar reservations may apply as regards the permanent nature of the Tribunal
Arbitral Tributario. Since its members exist only for the purpose of one case, can such a
body be regarded as permanent? However, in my view that question should not be
examined in terms of the individual composition of the court in specific cases but rather
systematically. (22) The Tribunal Arbitral Tributario is not an ad hoc court, merely an
element of the dispute settlement system which — although its activities manifest
themselves in the form of ephemeral court compositions which cease to exist at the end
of the case which they were called on to determine — are, as a whole, permanent in
nature.

—  Compulsory jurisdiction of the body

38.  According to the principles laid down in the Court’s case-law, submission of a
dispute to the body which referred the question for a preliminary ruling must be
compulsory for the parties and not be merely at their will, as it is in the case of courts of
arbitration sensu stricto. The present case concerns a body which constitutes an element
of an ‘alternative dispute settlement system’ in tax cases. That means that a taxable
person who wishes to submit a dispute with the tax authorities for a judicial decision has
a choice. He can refer the case to an administrative court or request that a court of
arbitration hearing tax cases be constituted and the tax authority must comply with that
decision of the taxable person. (23)

39.  Therefore, one might wonder whether the jurisdiction of the Tribunal Arbitral
Tributério should be regarded as compulsory for parties since the taxable person, and
thus the party normally initiating proceedings in tax cases, does not have to refer the
case to that body but may have recourse to the administrative court. The very fact that
the tax authority is obliged to accept the taxable person’s choice of court is, in my view,
decisive because it is an inherent part of jurisdiction. The consequence of the applicant
referring the case to the court having jurisdiction, either pursuant to the law or an
agreement between the parties, is also that the defendant cannot effectively contest that
jurisdiction. (24)

40. I consider that the feature of Portuguese tax arbitration which is of relevance to
the issue under consideration is the fact that the taxable person’s right to choose the
arbitration route for recovering claims results not from his own initiative but from the
wishes of the legislature which created two equal systems for settling disputes with the
tax authority. Neither of those systems, taken individually, is compulsory, but the
taxable person must choose one of them if he wishes to submit his dispute with the tax
authority to a court. Under Article 3(2) of Decree-Law No 10/2011, submitting a
request for the constitution of a court of arbitration rules out appealing that tax decision
on the basis of the same pleas before the administrative court. Under Article 24(1) of
that Decree-Law, an arbitration ruling on the substance of the case is to be binding on
the tax authority. Therefore, tax arbitration is not an additional legal remedy in the
hands of the taxable person, but a genuine alternative to the traditional courts. In this



regard I consider that the requirement relating to the compulsory jurisdiction of the
referring court is satisfied. (25)

—  Inter partes nature of the procedure and application of the rules of law

41.  Articles 15 to 20 of Decree-Law No 10/2011 lay down the rules of procedure
before courts of arbitration in tax cases. Those rules guarantee inter alia the inter partes
nature of that procedure and the equality of the parties. Under Article 8 of that Decree-
Law, an infringement of those rules can form the basis for a review of the arbitration
judgment by the administrative court.

42.  Atrticle 2(2) of Decree-Law No 10/2011 provides that courts of arbitration in tax
cases are to adjudicate on the basis of statutory provisions and judgments ex aequo et
bono are ruled out. This is also rather evident since it is for those courts to assess, in
particular in terms of compatibility with the law, administrative decisions in the field of
tax.

43.  Itherefore consider that the requirement relating to the inter partes nature of the
procedure and adjudication on the basis of statutory provisions are undoubtedly satisfied
in the case of the Tribunal Arbitral Tributario.

—  Independence

44.  The requirement relating to independence must be examined from two

aspects. (26) The external aspect relates to the independence of the body and its
members from persons and institutions who are third parties to the dispute — the
executive and high-level bodies etc. The external aspect concerns the impartiality of the
members of the body in relation to the parties to the dispute and the absence of any
personal interest on their part in the specific adjudication.

45.  Courts of arbitration in tax cases do not form part of the tax authority or other
institutions of executive authority. They are an element of judicial authority and operate
under the Centro de Arbitragem Administrativa (Centre for Administrative Arbitration),
which provide their administrative/technical services. They are independent in their
adjudications and obliged only to comply with the law and the case-law of the
administrative courts and, in principle, their adjudications are final and enforceable (see
point 51 above).

46.  Courts of arbitration in tax cases give judgment with either one or three
arbitrators. The method for appointing arbitrators and the deontological rules governing
them are laid down in Articles 6 to 9 of Decree-Law No 10/2011. They are appointed by
the Conselho Deontologico do Centro de Arbitragem Administrativa (Ethics Board of
the Centre for Administrative Arbitration) from a list of arbitrators drawn up by that
institution, (27) or possibly by the parties, in which case it is always composed of three
members, the chairman of which is appointed with the agreement of the other two
arbitrators or, in the absence of such agreement, by the abovementioned board.

47.  Since the arbitrators are not professional judges, the guarantees of their personal
independence have different bases than in the case of judges. In particular, it is difficult
to speak of irremovability since arbitrators are appointed to a specific case at the end of



which their role terminates. The independence of the arbitrators derives instead from the
fact that they are persons with an independent position for whom the function of
arbitrator is not their principal professional activity. Therefore, they do not have to fear
negative consequences of the adjudications they make since any consequences will in
any event have no bearing on their professional and material status.

48.  Asregards the impartiality of the arbitrators and their independence visavis the
parties to the dispute, Articles 8 and 9 of Decree-Law No 10/2011 contain safeguards
similar to those which apply to professional judges.

49.  In the light of the foregoing, I consider that the Tribunal Arbitral Tributario
satisfies the criterion relating to independence.

Summary

50.  Therefore, the Tribunal Arbitral Tributario is not a court of arbitration
established upon the wishes of the parties. On the contrary, in my view it must be found
that it constitutes an element of the Portuguese judicial system on a par with general and
administrative courts. The specific feature of that institution lies merely in the fact that
the Portuguese legislature decided to give taxable persons the possibility of referring
their disputes with the tax authorities to a court which operates in a less formalised,
swifter and cheaper manner than ordinary administrative courts. It is a manifestation of
a trend, which is not encountered only in Portugal, to deformalise and simplify the
judicial procedure by using techniques and instruments characteristic of private dispute
resolution mechanisms. It is also an element of the specialisation of courts and judges
which is necessary in the context of the increasing complexity of socio-economic
relations and thus also disputes submitted to the courts. That, one could say post-
modern, approach to justice results from the development of the judicial system and the
legal system as a whole. The Court cannot remain deaf to that development but should
instead adapt its practice, including the interpretation of Article 267 TFEU, accordingly.

51.  Therefore, I consider that the Tribunal Arbitral Tributario must be regarded as a
‘court or tribunal of a Member State’ within the meaning of Article 267 TFEU because
it satisfies the above requirements arising from the Court’s case-law. Nor can I see any
other reasons why it should be denied that character. This is further supported by the
argument that under Articles 25 to 28 of Decree-Law No 10/2011 the judgments of that
court can be contested solely on formal grounds, such as failure to state reasons or the
incompatibility of those reasons with the content of the judgment, failure to give
judgment or infringement of the rules of procedure and, as regards the merits only in
exceptional cases of infringement of the constitution or incompatibility with the case-
law of the administrative courts. Consequently, rejection of the possibility of courts of
arbitration hearing tax cases from referring questions for a preliminary ruling would
seriously deprive the Court of influence over Portuguese court rulings on tax issues and
thus in a field which is largely harmonised in EU law and has a direct effect on the law
and the obligations of individuals. Such a danger can be, according to the Court’s case-
law, one of the facts in favour of regarding a body as entitled to refer a question for a
preliminary ruling. (28)

52.  The reply which I am proposing to the question concerning the admissibility of
the reference for a preliminary ruling in this case in no way opens up the way to



allowing in future references for preliminary rulings from persons or institutions using
different, alternative methods of dispute resolution, in particular in the form of
negotiation or mediation. (29) According to the established case-law of the Court —
and regardless of whether or not other criteria are satisfied — only bodies which give
judgment ‘in proceedings intended to lead to a decision of a judicial nature’ (30) can
refer questions for a preliminary ruling pursuant to Article 267 TFEU. The Tribunal
Arbitral satisfies that condition since it acts as a body independent of the parties to the
dispute and gives judgments which are binding on those parties and which are in
principle final, in the same way as the judgments of traditional courts. Therefore, the
purpose of the proceedings before the Tribunal Arbitral Tributério is not the conclusion
of an agreement by the parties and the judgment given does not have the character of a
non-binding recommendation or opinion. That feature clearly distinguishes that court
from a mediator and other similar persons.

Substance

53.  The present case is, in a sense, a continuation of the case of Optimus —
Telecomunicagées. (31) The Court will have an occasion to supplement the case-law
initiated by that judgment.

54.  Itis first necessary to establish which provisions of Directive 69/335 apply to the
facts of the case in the main proceedings. It should be noted that as a result of the
amendments introduced by Directive 85/303 that directive does not provide an example
of good legislative practice. (32) In the question referred the national court mentions
inter alia Article 4(2)(a) of Directive 69/335, but it would appear that it does not apply
in the main proceedings. Although the parties disagree as to the nature of the capital
increases which form the subject-matter of the main proceedings — that is to say
whether they consisted in cash or other contributions — (33) it is common ground that
they did not take the form of ‘capitalisation of profits or of permanent or temporary
reserves’ referred to in that provision of the directive. The transactions which form the
subject-matter of the main proceedings fall within the category of ‘an increase in the
capital of a capital company by contribution of assets of any kind’ referred to in

Article 4(1)(c).

55.  The referring court also mentions Article 7(1) of that directive. However, that
provision cannot be read in isolation from paragraph 2 of that article since those two
provisions together create a cohesive rule — Article 7(1) or (2) will apply depending on
the legal position in a particular Member State on 1 July 1984. If it is considered, as the
referring court does, that the main proceedings concern increases in capital through non-
cash contributions and a transaction which was subject to stamp duty in Portugal on

1 July 1984, (34) Article 7(2) must apply. (35)

56.  Therefore, the legal problem in this case concerns whether Article 7(2) of
Directive 69/335 permits the re-introduction of capital duty on the transactions referred
to in Article 4(1)(c) which were subject to that duty on 1 July 1984, but were
subsequently exempted from it.

57.  The original wording of Directive 69/335 laid down the rules for imposing
capital duty on the transactions set out therein. Under Article 4 thereof, the transactions
referred to in paragraph 1 are to be subject to that duty and the transactions referred to



in paragraph 2 may be covered by it. Article 7 of the directive fixed the rates of capital
duty. However, Article 7 of Directive 69/335 was completely reworded pursuant
Directive 85/303. In relation to transactions which in individual Member States were
exempted from capital duty or taxed at a rate of 0.50% or less on 1 July 1984, it requires
that they be permanently exempted (Article 7(1)). In relation to other transactions,
however, the Member States have a choice — they can also exempt them or they can
charge duty on them at a single rate not exceeding 1% (Article 7(2)).

58.  As grounds for this, the Community legislature stated in the preamble to
Directive 85/303 that capital duty is detrimental to the development of undertakings and
consequently the best solution would be to abolish it. However, since the losses of
budget revenue from that duty would be unacceptable for certain Member States, it is
necessary to enable them to continue to apply that duty at a single rate.

59.  This altered the legislative nature of Article 4(1) of Directive 69/335, which no
longer obliges the Member States to charge capital duty on the transactions referred to
therein since that obligation was removed pursuant to Article 7 of the directive, as
amended by Directive 85/303, which constitutes a /ex posterior in relation to

Article 4(1). Now that provision merely indicates the types of transaction to which the
provisions on capital duty relate.

60.  All that remains is to determine whether Article 7(2) of Directive 69/335
constitutes a standstill clause which only allows the Member States to maintain the tax
applicable on 1 July 1984 (with the possible adjustment of the rate thereof) or whether,
as the Portuguese suggests in its written observations, authorisation for the Member
States, if they so wish, to abolish and re-introduce capital duty depending on the current
tax policy and budget requirements.

61. I firmly support the first proposition. First, as the preamble to Directive 85/303
indicates, the intention of the legislature was to abolish capital duty and the possibility
of maintaining it is merely an exception resulting from the fear of budget losses by the
Member States. However, if a Member State has abolished capital duty, any associated
losses of budget revenue have already occurred and therefore its re-introduction is not
justified in the light of the objectives which the Community legislature sought to attain
through Directive 85/303.

62.  Second, the need to regard Article 7(2) of Directive 69/335 as a standstill clause
is also indicated by the logic thereof, and in particular the reference to the legal situation
in force on 1 July 1984. Although the legislature intended to give the Member States the
freedom to maintain, abolish and possibly subsequently to reinstate capital duty, it does
not make that authorisation contingent on the essentially random fact that that duty was
in force at a particular rate on 1 July 1984. The reference to that specific date indicates
unequivocally the legislature’s desire to introduce a standstill clause in this case.

63. It should also be borne in mind that the Court took a similar position, albeit in
relation to transactions referred in Article 4(2) of Directive 69/335, where the legal
position is somewhat different, in its judgment in Logstor ROR Polska. (36) In
paragraph 39 of that judgment it stated clearly that ‘a Member State which has, in
accordance with Article 7(2) of Directive 69/335, waived subjecting certain transactions



to capital duty after 1 July 1984 cannot re-establish such taxation on the same
transactions’.

64.  Finally, it should be noted that according to subparagraph 26.3 of Annex III to
Decree-Law No 322-B/2001 the capital increases which form the subject-matter of the
main proceedings were subject to stamp duty at 0.4% and thus at a rate which, if it were
in force on 1 July 1984, would have necessitated the abolition of that duty pursuant to
Article 7(1) of Directive 69/335. Although that rate is consistent with the letter of
paragraph 2 of that article, (37) it is particularly difficult to reconcile the re-introduction
of that duty at that rate with the logic of Article 7 of Directive 69/335.

Conclusion

65. In the light of the foregoing, I propose that the Court rule that the order for
reference from the Tribunal Arbitral Tributario is admissible and reply to the question
referred as follows:

Article 7(2) of Council Directive 69/335/EEC of 17 July 1969 concerning indirect taxes
on the raising of capital, in the version resulting from Council Directive 85/303/EEC of
10 June 1985, in conjunction with Article 7(1) of Directive 69/335, must be interpreted
as precluding the re-introduction by a Member State of capital duty on transactions

referred to in Article 4(1)(c) of that directive which were subject to that duty on 1 July
1984 and were subsequently exempted from it.

1 — Original language: Polish.

2 — 0J, English Special Edition 1969 (II), p. 412.

3-0J 1985 L 156, p. 23.

4 — Diario da Republica, 1. seria, No 82, of 28 April 2010, p. 1466-(111).

5 — Diario da Republica, 1. seria, No 14, of 20 January 2011, p. 370.

6 — Diario da Republica I seria A, No 213, p. 6264.



7 — Diario da Republica I seria A, No 288, p. 8278-(12).

8 —  Paragraph 26 of the schedule of capital duties was subsequently amended and
ultimately repealed, but that is not of relevance to the present case.

9 — Nordsee (102/81, EU:C:1982:107).

10 — Paragraphs 10 to 13 of the judgment. Detailed consideration of the factors
militating against allowing orders for reference from courts of arbitration was
undertaken by Advocate General Reischl in his Opinion in Nordsee (EU:C:1982:31).

11 — Eco Swiss (C-126/97, EU:C:1999:269, paragraph 34).

12 — Denuit and Cordenier (C-125/04, EU:C:2005:69, paragraph 13).

13 — Judgment in Vaassen-Gébbels (61/65, EU:C:1966:39).

14 — See, for example, the judgment in Handels- og Kontorfunktioncerernes Forbund i
Danmark (109/88, EU:C:1989:383, paragraphs 7 to 9).

15 — Order in Merck Canada (C-555/13, EU:C:2014:92, paragraphs 15 to 25).

16 — As regards the essence of arbitration, see, for example: T.E. Carbonneau, The Law
and Practice of Arbitration, New York 2007; T. Erecinski, K. Weitz, Sqgd arbitrazowy,
Warsaw 2008; J.P. Lachmann, Handbuch fiir die Schiedsgerichtspraxis, Cologne 2008;
and A. Szumanski (edit.), Arbitraz handlowy, Warsaw 2010.

17 —T. Erecinski, K. Weitz, op.cit., p. 21.



18 — In academic legal writings consideration is given primarily to whether they can be
only property disputes or also non-property disputes, but the question of the arbitrability
of disputes relating to tax law does not arise. See A. Szumanski in: A. Szumanski
(edit.), op. cit., p. 8 and 9. See also B. Hanotiau, L’arbitrabilité, Recueil des Cour de
[’Académie de Droit International, vol. 296 (2002), The Hague 2003.

19 — A detailed, but critical, analysis of the relevant case-law in that regard was put
forward by Advocate General Ruiz-Jarabo Colomer in his Opinion in Case C-17/00 De
Coster, EU:C:2001:366.

20 — See inter alia: Dorsch Consult (C-54/96, EU:C:1997:413, paragraph 23); Syfait and
Others (C-53/03, EU:C:2005:333, paragraph 29); Forposta (formerly Praxis) and ABC
Direct Contact (C-465/11, EU:C:2012:801, paragraph 17).

21-0J2012C338,p. 1.

22 — Advocate Lenz made a similar finding in his Opinion in Handels- og
Kontorfunktioncerernes Forbund i Danmark (EU:C:1989:228, point 21).

23 — According to Portaria n.° 112-A/2011, de 22 de marco de 2011 (Order No 112-
A/2011 of 22 March 2011, Diario da Republica, 1. seria, No 57), issued pursuant to
Article 4(1) of DecreeLaw No 10/2011, the jurisdiction of courts of arbitration hearing
tax cases is compulsory for the tax authority in cases where the amount at issue in the
dispute is under EUR 10 000 000.

24 — However, it should be noted that the compulsory jurisdiction of the referring body
for the defendant was, in the view of the Court, sufficient to regard that criterion as
having been met in Handels- og Kontorfunktioncerernes Forbund i Danmark
(EU:C:1989:383, paragraph 7).

25 — A similar position was expressed by Advocate General Ruiz-Jarabo Colomer at
paragraph 29 of his Opinion in Emanuel (C-259/04, EU:C:2006:50). Also in
Broekmeulen (246/80, EU:C:1981:218). The Court allowed a question referred for a
preliminary ruling from a professional body even though the applicant had the
alternative possibility of referring the case to an ordinary court (see paragraph 15 of that
judgment).



26 — See inter alia RTL Belgium (C-517/09, EU:C:2010:821, paragraphs 39 and 40).

27 — As was the case in the main proceedings.

28 — See inter alia Broekmeulen (EU:C:1981:218, paragraph 16), and also Gourmet
Classic (C-458/06, EU:C:2008:338, paragraph 32).

29 — For example, those laid down in Directive 2008/52/EC of the European Parliament
and of the Council of 21 May 2008 on certain aspects of mediation in civil and
commercial matters (OJ 2008 L 136, p. 3).

30 — See inter alia the order in Borker (138/80, EU:C:1980:162, paragraph 4); Werynski
(C-283/09, EU:C:2011:85, paragraph 44); Betow (C-394/11, EU:C:2013:48,
paragraph 39).

31 — Optimus — Telecomunicagoes (C-366/05, EU:C:2007:366).

32 — That is also the view of Advocate General Sharpston in her Opinion in Optimus-
Telecomunicagoes (EU:C:2007:58, point 39).

33 — Ascendi claims that the conversion into capital of the claims of shareholders
against the company should be regarded as an increase in capital made in cash. In that
case the judgment in Optimus — Telecomunicagoes (EU:C:2007:366), which concerned
precisely the compatibility with the directive of stamp duty on those transactions,
should be applied directly in the present case. However, the referring court appears to
take the view that the transaction forming the subject-matter of the main proceedings
did not consist in cash contributions to the company. In any event, that involves an
assessment the facts which it is for the referring court to make.

34 — See point 9 above.



35 — The Republic of Portugal did not accede to the European Community until

1 January 1986 but according to the judgment in Optimus — Telecomunicagoes
(EU:C:2007:366, paragraph 32), 1 July 1984 must also be taken as the relevant date for
the purpose of interpreting Directive 69/335 in relation to that Member State.

36 — Logstor ROR Polska (C-212/10, EU:C:2011:404).

37 — I should point out that it allows the duty to be applied ‘at a single rate not
exceeding 1%’ .

https://curia.europa.eu/juris/document/document _print.jsf?mode=Ist&pagelndex=0&docid=150621&part=1&doclang=EN
&text=&dir=&occ=first&cid=914783

JUDGMENT OF THE COURT (Second Chamber)
12 June 2014 (*)
(Request for a preliminary ruling — Concept of ‘court or tribunal of a Member
State’ — Tribunal Arbitral Tributario — Directive 69/335/EEC —Articles 4 and 7 —
Increase of the share capital of a capital company — Stamp duty in force on 1 July
1984 — That stamp duty subsequently abolished, and then re-introduced)
In Case C-377/13,
REQUEST for a preliminary ruling under Article 267 TFEU from the Tribunal Arbitral
Tributario (Centro de Arbitragem Administrativa— CAAD) (Portugal), made by
decision of 31 May 2013, received at the Court on 3 July 2013, in the proceedings
Ascendi Beiras Litoral e Alta, Auto Estradas das Beiras Litoral e Alta SA
v
Autoridade Tributaria e Aduaneira,

THE COURT (Second Chamber),

composed of R. Silva de Lapuerta, President of the Chamber, K. Lenaerts (Rapporteur),
Vice-President of the Court, G. Arestis, J.-C. Bonichot and A. Arabadjiev, Judges,

Advocate General: M. Szpunar,
Registrar: A. Calot Escobar,

having regard to the written procedure,



after considering the observations submitted on behalf of:

- Ascendi Beiras Litoral e Alta, Auto Estradas das Beiras Litoral e Alta SA, by
F. Fernandes Lourengo, advogado,

— the Portuguese Government, by L. Inez Fernandes, J. Menezes Leitdo and
A. Cunha, acting as Agents,

— the European Commission, by P. Guerra e Andrade and L. Lozano Palacios,
acting as Agents,

after hearing the Opinion of the Advocate General at the sitting on 8 April 2014,
gives the following
Judgment

1 This request for a preliminary ruling concerns the interpretation of Articles 4, 7
and 10(a) of Council Directive 69/335/EEC of 17 July 1969 concerning indirect taxes
on the raising of capital (OJ, English Special Edition 1969 (II), p. 412), as amended by
Council Directive 85/303/EEC of 10 June 1985 (OJ 1985 L 156, p. 23).

2 The request was made in proceedings between Ascendi Beiras Litoral e Alta,
Auto Estradas das Beiras Litoral e Alta SA (‘Ascendi’) and the Autoridade Tributaria e
Aduaneira (Portuguese Tax and Customs Authority), concerning its decision, of

6 August 2012, refusing to refund Ascendi the stamp duty it had paid in respect of four
capital increases it carried out between December 2004 and November 2006 (‘the
contested decision’).

Legal context
EU law

3 According to the first recital of its preamble, Directive 69/335 sought to promote
the free movement of capital, which is considered to be a fundamental freedom essential
to the creation of an internal market. To that end, as is apparent from the sixth, seventh
and eighth recitals, that directive aimed to harmonise duty on capital contributions to
companies within the European Union by introducing a single duty on the raising of
capital that could be charged only once within the internal market and by abolishing all
other indirect taxes with the same characteristics as that single capital duty.

4 To that effect, Article 1 of Directive 69/335 provided that ‘Member States shall
charge on contributions of capital to capital companies a duty harmonised in accordance
with the provisions of Articles 2 to 9 and hereinafter called capital duty’.

5 Directive 85/303 made certain substantive changes to Directive 69/335, in
particular to Articles 4(2) and 7 of that directive. The second to fourth recitals to
Directive 85/303 set out:



‘... the economic effects of capital duty are detrimental to the regrouping and
development of undertakings; ... such effects are particularly harmful in the present
economic situation in which there is a paramount need for priority to be given to
stimulating investment;

... the best solution for attaining these objectives would be to abolish capital duty; ...
however, the losses of revenue which would result from such a measure are
unacceptable for certain Member States; ... the Member States must therefore be given
the opportunity to exempt from or subject to capital duty all or part of the transactions
coming within its scope ...;

... there should be mandatory exemption for the transactions currently subject to the
reduced rate of capital duty’.

6 Article 4 of Directive 69/335, in the version resulting from Directive 85/303
(‘Directive 69/335”), provided:

‘1. The following transactions shall be subject to capital duty:

(c) anincrease in the capital of a capital company by contribution of assets of any
kind;

2. The following transactions may, to the extent that they were taxed at the rate of
1% as at 1 July 1984, continue to be subject to capital duty:

(a) anincrease in the capital of a capital company by capitalisation of profits or of
permanent or temporary reserves;

b

7 According to Article 7 of Directive 69/335:

‘1. Member States shall exempt from capital duty transactions, other than those
referred to in Article 9, which were, as at 1 July 1984, exempted or taxed at a rate of
0.50% or less.

The exemption shall be subject to the conditions which were applicable, on that date,
for the grant of the exemption or, as the case may be, for imposition at a rate of 0.50%
or less.

2. Member States may either exempt from capital duty all transactions other than
those referred to in paragraph 1 or charge duty on them at a single rate not exceeding
1%.



8 Article 10(a) of Directive 69/335 provided:

‘Apart from capital duty, Member States shall not charge, with regard to companies,
firms, associations or legal persons operating for profit, any taxes whatsoever:

(a) inrespect of the transactions referred to in Article 4;

2

9 The time-limit for transposition of Directive 85/303 had been set at 1 January
1986.

10 Directive 69/335 was repealed by Council Directive 2008/7/EC of 12 February
2008 concerning indirect taxes on the raising of capital (OJ 2008 L 46, p. 11). However,
that repeal took place after the events giving rise to the dispute in the main proceedings.

National law

11 Article 145 of the Schedule of Stamp Duties (Tabela Geral do Imposto de Selo;
‘TGIS’), approved by Decree-Law No 21196 of 28 November 1932, in the version in
force on 1 July 1984, provided:

‘Strengthening or increase of companies’ capital, on the amount of the increase:
(a)  civil law partnerships — 5%o (stamp duty);

(b)  capital companies ... — 2% (stamp duty);

(c)  other companies — 7%o (stamp duty).

1.  Asregards those undertakings referred to in paragraphs (a) and (c), the stamp duty
under Article 93 shall be added.

2. Where the strengthening or increase of capital is in cash, it is exempt from the
duty.’

12 Subsequently, Decree-Law No 223/91 of 18 June 1991, amending

Article 145(2)(a) TGIS, exempted from the duty ‘the strengthening or increase of the
capital of capital companies’, thus exempting from stamp duty any increases in the
capital of capital companies, regardless of how that increase is achieved.

13 Pursuant to Decree-Law No 322-B/2001 of 14 December 2001, by the addition of
Article 26.3 to the TGIS, all increases in the capital of capital companies, regardless of
how those increases were achieved, were made subject to stamp duty at the rate of
0.40% on the amount of the increase.

The dispute in the main proceedings and the question referred for a preliminary
ruling



14  Between 15 December 2004 and 29 November 2006, Ascendi, a capital company,
increased its share capital four times through the conversion into capital of the claims of
shareholders owing to their provision, before those share capital increases, of ancillary
services to that company. In respect of those share capital increases, Ascendi paid a total
amount of EUR 205 381.95 in stamp duty and also registration and notary charges.

15  On 28 March 2008, Ascendi claimed from the Autoridade Tributaria ¢ Aduaneira
refund of the sums paid in stamp duty at the time of the share capital increases. That
claim was refused by the contested decision.

16  Ascendi brought the matter before the Tribunal Arbitral Tributario (arbitration
tribunal dealing with taxation).

17  In the order for reference, the Tribunal Arbitral Tributario considers, first of all,
that it meets the conditions provided for under Article 267 TFEU, for the purpose of
being considered a court or tribunal of a Member State within the meaning of that
article.

18  Next, the Tribunal Arbitral Tributario questions whether Decree-Law No 322-
B/2001, on which the contested decision is based, is compatible with Articles 4, 7 and
10(a) of Directive 69/335. To that effect, it refers first to Ascendi’s argument, which
notes that, in Portugal, share capital increases have been exempt from stamp duty since
1991, pursuant to Decree-Law No 223/91, and that in the specific case of share capital
increases carried out in cash, the exemption went back as far as May 1984. The
reintroduction, in 2001, by Decree-Law No 322-B/2001, of a stamp duty infringes, in
Ascendi’s view, the provisions of the directive.

19  The Tribunal Arbitral Tributario notes that that argument is disputed by the
Autoridade Tributaria e Aduaneira. According to that authority, with regard to share
capital increases, Article 7(1) of Directive 69/335 requires the Member States to exempt
from capital duty only those transactions that, as at 1 July 1984, were exempt or subject
to a tax rate equal to or lower than 0.50%. That provision did not relate to the share
capital increases at issue in the main proceedings, carried out other than by cash
contribution. In fact, as at 1 July 1984, national law provided, in respect of such
transactions, for the levying of a stamp duty at a rate higher than 0.50%.

20  The Tribunal Arbitral Tributario considers, lastly, that an answer cannot be
clearly deduced from the case-law of the Court. In the case giving rise to the judgment
in Case C-366/05 Optimus — Telecomunicag¢oes EU:C:2007:366, the share capital
increase had been carried out by means of contributions in cash. Indeed, that increase,
contrary to those at issue in the main proceedings, was exempt from stamp duty on

1 July 1984.

21  Inthose circumstances, the Tribunal Arbitral Tributario decided to stay
proceedings and to refer the following question to the Court for a preliminary ruling:

‘Do Article 4(1)(c) and (2)(a), Article 7(1) and Article 10(a) of [Directive 69/335]
preclude national legislation, such as Decree-Law No 322-B/2001 of 14 December
2001, which subjected to stamp duty any increases in the capital of capital companies
through the conversion into capital of the claims of shareholders in respect of ancillary



services provided previously to the company, even if those ancillary services had been
provided in cash, bearing in mind that, as at 1 July 1984, national legislation subjected
those increases in capital, made in that way, to stamp duty at the rate of 2%, and that, at
the same date, it exempted from stamp duty capital increases made in cash?’

The jurisdiction of the Court

22 As apreliminary matter, it is necessary to examine whether the Tribunal Arbitral
Tributério is to be considered a court or tribunal of a Member State for the purposes of
Article 267 TFEU.

23 Inthat regard, it must be recalled that, according to settled case-law of the Court,
in order to determine whether a body making a reference is a ‘court or tribunal’ within
the meaning of Article 267 TFEU, a question governed by EU law alone, the Court
takes account of a number of factors, such as whether the body is established by law,
whether it is permanent, whether its jurisdiction is compulsory, whether its procedure is
inter partes, whether it applies rules of law and whether it is independent (see Case
C-394/11 Belov EU:C:2013:48, paragraph 38 and the case-law cited). In addition, a
national court may refer a question to the Court only if there is a case pending before it
and if it is called upon to give judgment in proceedings intended to lead to a decision of
a judicial nature (see, in particular, Case C-53/03 Syfait and Others EU:C:2005:333,
paragraph 29, and Belov EU:C:2013:48, paragraph 39).

24 In the main proceedings, it appears from the information provided in the order for
reference that the arbitration tribunals dealing with taxation have been established by
law. The arbitration tribunals are included in the list of national courts in Article 209 of
the Constitution of the Portuguese Republic. Moreover, Article 1 of Decree-Law

No 10/2011, of 20 January 2011, on the legal rules governing tax arbitration, provides
that tax arbitration constitutes an alternative means of judicial resolution of tax disputes
and Article 2 of the same decree-law confers general jurisdiction on arbitration tribunals
dealing with taxation for assessing the legality of the payment of any tax.

25  In addition, as an element of the system of judicial resolution of tax disputes,
arbitration tribunals dealing with taxation meet the requirement of permanence.

26  As stated by the Advocate General in paragraph 37 of his Opinion, even though
the composition of the trial formations of the Tribunal Arbitral Tributario is ephemeral
and their activity ends once they have made their ruling, the fact remains that, as a
whole, the Tribunal Arbitral Tributario, as an element of the system referred to, is
permanent in nature.

27  With regard to compulsory jurisdiction, it must be recalled that this element is
lacking in contractual arbitration, since the contracting parties are under no obligation,
in law or in fact, to refer their disputes to arbitration and the public authorities of the
Member State concerned are neither involved in the decision to opt for arbitration nor
required to intervene of their own accord in the proceedings before the arbitrator (Case
C-125/04 Denuit and Cordenier EU:C:2005:69, paragraph 13 and the case-law cited,
and order in C-555/13 Merck Canada EU:C:2014:92, paragraph 17).



28  However, the Court has held admissible preliminary questions referred to it by an
arbitration tribunal, where that tribunal had been established by law, its decisions were
binding on the parties and its jurisdiction did not depend on their agreement (order in
Merck Canada EU:C:2014:92, paragraph 18 and the case-law cited).

29  As stated by the Advocate General in paragraphs 28 and 40 of his Opinion, the
Tribunal Arbitral Tributario, whose decisions are binding on parties under Article 24(1)
of Decree-Law No 10/2011, must be distinguished from an arbitration tribunal in the
strict sense. Its jurisdiction stems directly from the provisions of Decree-Law

No 10/2011 and is not, as a result, subject to the prior expression of the parties’ will to
submit their dispute to arbitration (see, by analogy, Case 109/88 Danfoss
EU:C:1989:383, paragraph 7). Thus, where the taxpayer applicant submits its dispute to
tax arbitration, the Tribunal Arbitral Tributario has, in accordance with Article 4(1) of
Decree-Law No 10/2011, compulsory jurisdiction as regards taxation and customs
matters.

30  The requirement of inter partes procedure before the arbitration tribunals dealing
with taxation, meanwhile, is guaranteed by Articles 16 and 28 of Decree-Law

No 10/2011. Moreover, in accordance with Article 2(2) of that decree-law, the
arbitration tribunals dealing with taxation ‘are to adjudicate on the basis of statutory law
and recourse to equity is prohibited’.

31  With regard to the independence of the arbitration tribunals dealing with taxation,
it is apparent, first, from the order for reference that the arbitrators comprising the
Tribunal Arbitral Tributario before which the dispute in the main proceedings was
brought were appointed, pursuant to Article 6 of Decree-Law No 10/2011, by the
Conselho Deontolégico do Centro de Arbitragem Administrativa (Ethics Board of the
Centre for Administrative Arbitration) from among the list drawn up by that institution.

32 Secondly, Article 9 of Decree-Law No 10/2011 provides that arbitrators are to be
subject to the principles of impartiality and independence. Moreover, Article 8(1) of that
decree-law specifies, as an impediment to the exercise of the function of arbitrator, the
existence of any personal or professional relationship between the arbitrator and one of
the parties to the dispute. It is thus ensured that the relevant arbitration tribunal acts as a
third party in relation to the authority which adopted the impugned decision (see Case
C-517/09 RTL Belgium EU:C:2010:821, paragraph 38 and the case-law cited, and order
in Case C-167/13 Devillers EU:C:2013:804, paragraph 15).

33 Lastly, as is apparent from Article 1 of Decree-Law No 10/2011, the arbitration
tribunals dealing with taxation give judgment in proceedings that give rise to a decision
of a judicial nature.

34  Itis clear from all the foregoing considerations that the referring body possesses
all the characteristics necessary in order to be regarded as a court or tribunal of a

Member State for the purposes of Article 267 TFEU.

35  The Court therefore has jurisdiction to reply to the question referred by the
referring court.

The question referred for a preliminary ruling



36 By its question, the referring court is essentially asking whether Articles 4, 7 and
10(a) of Directive 69/335 preclude legislation of a Member State which reintroduces
stamp duty on increases of share capital of a capital company, which were subject to
such duty on 1 July 1984, but which later were exempted from it.

37  According to Ascendi, transactions such as those at issue in the main proceedings
were already exempt from stamp duty on 1 July 1984, pursuant to the applicable
national law.

38  In that regard, it must be noted that it is not for the Court, in the context of a
reference for a preliminary ruling, to rule on the interpretation of provisions of national
law or on the assessment of the factual context of the main proceedings, which is a task
reserved exclusively to the referring court (see, to that effect, Joined Cases C-378/07 to
C-380/07 Angelidaki and Others EU:C:2009:250, paragraph 48, and Case C-345/09 van
Delft and Others EU:C:2010:610, paragraph 114).

39  Itis clear from the wording of the question referred for a preliminary ruling that,
on 1 July 1984, national legislation subjected share capital increases, such as those at
issue in the main proceedings, to a stamp duty at the rate of 2%.

40  With regard to whether the provisions of Directive 69/335 preclude national
legislation such as that at issue in the main proceedings, it must be recalled, first, that
that legislation subjects to stamp duty the share capital increases of a capital company.
In so far as it affects the raising of capital as such, that stamp duty constitutes a capital
duty, within the meaning of Article 1 of Directive 69/335.

41  In those circumstances, the interpretation of Article 10 of Directive 69/335, which
covers only indirect taxes other than capital duty, is irrelevant to the outcome of the
dispute in the main proceedings.

42 It must be stated, next, that the transactions at issue in the main proceedings fall
under Article 4(1)(c) of Directive 69/335. The various share capital increases of the
capital company in question were carried out ‘by contribution of assets of any kind’, for
the purposes of that provision, that is to say, through the conversion into capital of the
claims of shareholders owing to the provision, before those share capital increases, of
ancillary services to that company.

43 With regard to the transactions referred to in Article 4(1) of Directive 69/335, that
provision provides that they ‘shall be subject to capital duty’.

44  However, despite the wording of Article 4(1), it is apparent from Article 7 of that
directive that there is no obligation to subject to capital duty transactions falling under
the former provision.

45  On the contrary, the Court has held that Article 7(1) of Directive 69/335 sets out a
clear and unconditional obligation, on the part of Member States, to exempt from capital
duty transactions falling within the scope of that directive which, on 1 July 1984, were
exempted or taxed at a rate of 0.50% or less (see Optimus — Telecomunicagoes
EU:C:2007:366, paragraph 30, and Case C-372/10 Pak-Holdco EU:C:2012:86,
paragraph 28). That obligation as well as the other obligations flowing from Directive



69/335 has been binding on the Portuguese Republic since 1 January 1986, the date of
that State’s accession to the European Union.

46  However, in so far as transactions such as those at issue in the main proceedings,
falling under Article 4(1) of Directive 69/335 were, on 1 July 1984, subject to capital
duty, at a rate higher than 0.50%, the Republic of Portugal could, in accordance with
Article 7(2) of that directive, decide to continue to make transactions of that type
subject to capital duty at the time of its accession to the Union, on 1 January 1986 (see,
to that effect, Case C-212/10 Logstor ROR Polska EU:C:2011:404, paragraph 34).

47  Lastly, it remains to be assessed whether a Member State, after waiving, in 1991,
the levying of capital duty on transactions falling under Article 4(1) of Directive
69/335, could decide to reintroduce such a duty in 2001.

48  Since Articles 4(1) and 7(1) and (2) of Directive 69/335 do not refer expressly to
the case of a tax, abolished and later reintroduced from 1 July 1984, it is necessary to
have recourse to a teleological interpretation of the provisions concerned, by examining
the objective pursued by them.

49  Itis apparent from the second and third recitals of Directive 85/303 that Directive
69/335 has the objective of limiting or abolishing capital duty. In the light of that
objective, it is clear from the third recital that it was only by reason of the budgetary
difficulties they would be faced with if capital duty were abolished that Member States
which had not waived the levying of that duty could maintain such a duty (see, to that
effect, Logstor ROR Polska EU:C:2011:401, paragraph 36).

50  The reference to the date of 1 July 1984, made in the first subparagraph of
Article 7(1) of Directive 69/335, cannot constitute for Member States which, at that
date, made the transactions in question subject to capital duty, at a rate higher than
0.50%, an authorisation to reintroduce such a duty after waiving it, which would go
against the wording of that provision and the objective of limiting or abolishing capital
duty pursued by that directive. The intention of the Union legislature was in fact to
abolish capital duty, the possibility of maintaining it only being an exception motivated
by the fear of loss of revenue by Member States. Therefore, even if the loss of budget
revenue could justify maintaining capital duty beyond 1 July 1984, within the limits set
in Article 7(2) of the directive, it could not justify reintroducing such duty (see, to that
effect, Logstor ROR Polska EU:C:2011:404, paragraphs 37 to 39).

51 By contrast to what the Portuguese Government maintains, the ‘standstill’
obligation stemming from Directive 69/335 concerns both the transactions referred to in
Article 4(2) of that directive and those mentioned in Article 4(1) of the same directive.
In a situation such as that at issue in the main proceedings, that obligation stems from
Article 7(1) and (2) of Directive 69/335, interpreted in the light of that directive’s
objective. As is clear from paragraph 45 of the present judgment, the obligations
stemming, for Member States, from Article 7 of Directive 69/335 concern every
transaction falling within the scope of that directive and, consequently, every
transaction falling within Article 4 of the same directive, regardless of whether it is
mentioned in the first or second paragraph of that article.



52 Accordingly, the answer to the question referred is that Articles 4(1)(c) and 7(1)
and (2) must be interpreted as precluding the reintroduction by a Member State of
capital duty on increases of share capital of a company falling under the first of those
provisions, which were subject to such duty on 1 July 1984, but which were later
exempted from that duty.

Costs

53  Since these proceedings are, for the parties to the main proceedings, a step in the
action pending before the national court, the decision on costs is a matter for that court.
Costs incurred in submitting observations to the Court, other than the costs of those
parties, are not recoverable.

On those grounds, the Court (Second Chamber) hereby rules:

Articles 4(1)(c) and 7(1) and (2) of Council Directive 69/335/EEC of 17 July 1969
concerning indirect taxes on the raising of capital, as amended by Council
Directive 85/303/EEC of 10 June 1985, must be interpreted as precluding the
reintroduction by a Member State of capital duty on increases of share capital of a
company falling under the first of those provisions, which were subject to such
duty on 1 July 1984, but which were later exempted from that duty.

[Signatures]

* Language of the case: Portuguese.

https://curia.europa.eu/juris/document/document print.jstf?mode=Ist&pagelndex=0&do
cid=153582&part=1&doclang=EN &text=&dir=&occ=first&cid=914783




