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JUDICIAL REVIEW OF TAX MATTERS
INNON TAX NORMS AND FORA

SETTING TAXDISPUTES IN NON TAX FORA AND BY NON TAX NORMS.
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INTRODUCTION: WHAT (NON TAX NORMS)

|.  How tax issues may be addressed in light of general principles of law

a. Good Faith

b. Good Administration

c. LegalCertainty

d. Preclusion of Arbitrariness

e. Protection of Legitimate Expectations

ll.  How tax issues may be addressed in light of non tax norms

a. Civil Law (Fraus legis)

b. Commercial Law (Companies’ Restructuring)




INTRODUCTION: HOW (NON TAX FORA)

I.  No International Tax Court or similar body

a. Double tax Conventions:
a. MAP
b. TaxArbitration
b. Bilateral Investment Treaty
a. Thefairand equitable treatment
b. National treatment
c. Most-favoured-nation treatment standards
d. The prohibition of expropriation
e. The free transfer of capital provisions
c. European/American Convention on Human Rights — Pacto de San José-
a. Protection of property —non expropriation-.
b. Rightto a fair trial
c. Prohibition of discrimination.

d. Vienna Convention on the Law of Treaties and its impact on taxation
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Tax Rules & General Principles of Law

How tax issues may be addressed by a judicial body in light of General Principles of Law and of
Non-Tax Rules

GOOD FAITH (“Bona Fide”):
- Section 8 bis. N2 19 Tax Code.

- Section 26 Tax Code.
- Section 23 N2 5 VAT Law.

* Conflicts of Law --- Simulation?, Law Abuse?

1. Section 1545 - 1546 Civil Code (Pacta Sunt Servanda and Contractual Good Faith) vs.
GAAR - SAAR (Section 4 bis. Tax Code & Circular No. 65/2015 IRS).

2. Catalog of Tax Schemes (Chilean IRS):
e Case 5?2 Year 2077
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Tax Rules & General Principles of Law

How tax issues may be addressed by a judicial body in light of General Principles of Law and of

Non-Tax Norms

Section 2 Tax Code: “In matters not provided for by this Code and other tax laws, the
common law rules contained in general or special laws shall apply”.

Section 148 Tax Code: “In all those matters not subject to special provisions of this Book,
the norms established in the First Book of the Code of Civil Procedure will be applied,
insofar as they are compatible with the nature of the claims”.

Conflicts of Law
1. Section 1698 Civil Code vs. Section 21 Tax Code, in Tax Court (onus probandi).

2. Catalog of Tax Schemes (Chilean IRS):

i.e.: Case 23, Year 2022. [E
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THE MUTUAL AGREEMENT PROCEDURE (MAP)

Domination
* Arbitration
No place for taxpayer
* Few recent concessions
Better interpretation rejected by states and courts
* Initiation
» Duties of states
* Reasoned response?

Reporting and monitoring



BILATERAL INVESTMENT TREATIES (BITS)

Intimately related
Seemingly similar in design / development

* Focus on the (balanced) protection of investors

* Finality through arbitration
Scope issues (next...)
Non-discrimination
Fair and Equitable Treatment
Expropriation

Interaction with tax treaties: where is the remedy?



ANTITAX AVOIDANCE

How to strike the balance between taxpayers’ rights and the right of the state to fight tax avoidance?

Tax Treaties’ struggle

e The BEPS Mess

WTO [ Free Trade Agreements

Investment Treaties
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@ Tax Carve-Out Clauses in Investment Treaties

» Policy: allow technical disputes to be settled by technical bodies
» Law: various types of tax carve-out clauses

» Disputes on matters of taxation

» Any measures regarding taxation, including enforcement

» As long as measures are not arbitrary

» Partial effects (FET, non-discrimination, NT/MFN, expropriation)

» Structural critical issue: settling cross-border tax disputes between
States does not necessarily offer an effective legal remedy to non-
State actors of international law

» Law: ubi ius, ibi remedium — is there an international remedy?
» Future options:
» Settle cross-border tax disputes through tax instruments
» Allow investors to obtain a full protection of their rights, incl. tax
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@ European Convention on Human Rights

» Two main avenues for securing protection under ECHR

» Right to fair trial — accessible when either channel is open:
» Civil rights and obligations — very hard

» Criminal charges — Engel criteria and strong impact on
sanctions

» Ne bis in idem — administrative and criminal sanctions
» Audita altera parte — also in administrative procedures?
» Habeas data — still subject to many limitations
» Access to justice - often effectively protected
» Right to property

» Tax carve-out: scope and rationale

» Expropriation and confiscation are generally prohibited

» Critical issues in cases of international double taxation

» EU Charter mostly reflects ECHR, giving EU law protection
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American Convention on Human

Rights, “Pact of San José” and its
relation to tax

> Rights within the Pact of San José: not related to tax directly
- Judicial warranties: the right to a fair trial (Article 8)
- Right property (Article 21)
- Right to equal protection? (Article 24)

» Procedural aspects to apply the Pact of San José:
- Exhausted all domestic remedies and instances
- First before the Commission on Human Rights

» Tax cases before the Inter American Court on Human rights
- Very few cases. Cantos v. Argentina: right to access to trial
- Lack of a robust body of tax jurisprudence, why?

» Domestic application of the Pact of San José to tax cases:
- Relation between human rights and constitutional rights
- Chilean case law from the Supreme Court: “right to a hearing, with due
guarantees and within a reasonable time”
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Vienna Convention: conformity with

the principle of systemic integration
and its impact in taxation

» Vienna Convention:
- Applicable to tax treaties: tax treaties are international treaties

> Interpretation of tax treaties v. interpretation of domestic tax provisions
Some similarities; key differences

» Interpretation rules of Vienna Convention:
Commentary: context (Article 31) or supplemental means of interpretation
(Article 32)?

> Interpretation rules of tax treaties:
Article 3.2 and the application of domestic meaning

» Chilean domestic case law:
Chilean case law: Inversiones Capital Global S.A v. Servicio de Impuestos
Internos
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FINAL QUESTIONS iz

* 1) Have We reached a common ground that could guide to non judicial
fora review of tax matters?

* 2) Have We secured a consistent outcome for legal interpretation in tax
matters, regardless of the fora in which they arise?
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