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VIA EMAIL  
 
November 12, 2022  
 
 
Department of Inspector General (DIG)  
900 W Capitol, Suite 310 
Little Rock, AR 72201 
TAC.publiccomments@arkansas.gov  
 

RE: Public Comments Regarding the Proposed Rules of Procedure of the Arkansas 
Tax Appeals Commission  

 
To Whom It May Concern:  
 
The Center for Taxpayer Rights (the Center) and Legal Aid of Arkansas LITC (Legal Aid) 
submit these comments in response to the above referenced request for public comment 
published by the Tax Appeals Commission (the Commission) of the Department of Inspector 
General.1  
 
The Center2 is a nonprofit organization dedicated to furthering access to and awareness of 
taxpayer rights in the United States and internationally. This mission is accomplished by 
educating the public and government officials about the role taxpayer rights play in promoting 
compliance and trust in systems of taxation. The Center is dedicated to furthering taxpayer rights 
at the state and local level by identifying best practices and areas that could be improved.  Legal 
Aid3 operates a low-income taxpayer clinic (LITC) and serves low-income Arkansans statewide 
through free representation before the Internal Revenue Service and the United States Tax Court, 
educational and outreach programming, and advocacy efforts. Through its work with taxpayers 
and practitioners across the country, Legal Aid has seen firsthand the importance of an 
independent appeals office and appropriate rules and procedures in place at that office.  
 
We applaud the Arkansas legislature for creating the independent Tax Appeals Commission and 
the Tax Appeals Commission for drafting these proposed rules. The draft of the proposed rules 
suggests that the Tax Appeals Commission will serve taxpayers and protect the rights guaranteed 

 
1 Legal Notice of Proposed Rulemaking, available at https://ig.arkansas.gov/wp-content/uploads/Legal-Notice-of-
Rule-Making.pdf (accessed on Oct. 20, 2022).  
2 https://taxpayer-rights.org/.   
3 https://arlegalaid.org/what-we-do/justice-projects/low-income-taxpayer-clinic/.   
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to them by the state’s Taxpayer Bill of Rights.4 We write to comment on several of the proposed 
rules5 with the goal of protecting and strengthening taxpayer rights. 
 

I. The rules should require that authorized representatives receive correspondence 
sent to the taxpayer.  
 

Section 5-103 of the proposed rules discusses the right of a taxpayer to obtain representation 
before the Commission. This rule also lays out the role of the representation in relation to the 
taxpayer and the Commission.6 We propose that this rule be amended to include a subsection 
requiring that authorized representatives be copied on all correspondence between the taxpayer 
and the Department or Commission.  
 
Both the proposed rules and the Arkansas Taxpayer Bill of Rights protect the taxpayer’s right to 
be represented when interacting with the Department and the Commission;7 however, it is our 
experience that authorized representatives often do not receive copies of notices and other 
communications sent to the taxpayer. This practice makes adequately representing taxpayers 
nearly impossible, and it jeopardizes other rights to which all Arkansas taxpayers are entitled. 
Therefore, to protect these rights and the right to representation, we suggest that section 5-103 
include an explicit requirement that authorized representatives are to be copied on all 
correspondence to the taxpayer during the appeal process.  

 
II. The Commission should ensure that taxpayer information is secured during 

phone and video conferences. 
 

Section 5-104 of the proposed rules provides that a taxpayer is not required to attend an in-
person appeals conference in Little Rock.8 Rather, the taxpayer may request an in-person 
conference in a more convenient location in Arkansas, a telephone conference, or a 
videoconference.9 The flexibility offered by the Commission is laudable, especially given the 
challenges that accompanied the COVID-19 pandemic. Additionally, these options mean that 
taxpayers without reliable transportation, those with busy schedules, or those otherwise unable to 
travel to Little Rock will be able to avail themselves of their appeals rights with the Commission, 
which is invaluable.  
 
Along with the numerous advantages that accompany video and phone conferencing come 
dangers that may jeopardize taxpayers and their personal information. When a taxpayer appears 
in-person, steps can be taken to ensure that sensitive information remains secure. For example, 
access to documents can be restricted, private offices can be used, and manual redaction is 
possible. However, these measures are not conducive to remote hearings. Although phone and 

 
4 Arkansas Department of Finance and Administration, Revenue Policy & Legal, “Taxpayer Bill of Rights,” 
available at https://www.dfa.arkansas.gov/revenue-policy-legal/taxpayer-bill-of-rights/ (rev. Feb. 2016).  
5 Proposed Rules of Procedure of the Arkansas Tax Appeals Commission, available at https://ig.arkansas.gov/wp-
content/uploads/TAC-Proposed-Rules-of-Procedure-10.11.22.pdf (accessed on Nov. 3, 2022) 
6 Id. § 5-103. 
7 Taxpayer Bill of Rights, bullet points 2 and 3.  
8 Id. § 5-104.  
9 Id. § 5-104(c)-(d).  
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videoconferences allow taxpayers to attend hearings in a more convenient setting, this 
convenience often comes with a price – security. Taxpayers may not be alone while attending 
their hearing, they may not have access to a secure wireless network, and they may not have 
options for sharing documents safely.  
 
Consequently, we recommend that the Commission implement guidance relating to how phone 
and videoconferences are conducted so that taxpayer information remains secure. This guidance 
could be made available to Commission employees and to taxpayers when they receive notice of 
their appeal rights. Recently, both the IRS Independent Office of Appeals and the United States 
Tax Court implemented guidance on videoconferencing and virtual proceedings, both of which 
may serve as models of guidance that the Commission may implement for its own conferences. 
The guidance10 issued by the federal government offers recommendations for both employees 
and taxpayers when engaging in a virtual conference. This guidance includes properly 
identifying all parties to the call, removing unnecessary background images, and ensuring that a 
secure connection is available before discussing any personal identifying information. By taking 
these steps, the IRS and the Tax Court have attempted to make themselves more readily available 
to taxpayers without sacrificing taxpayer security.   
 
The Commission’s efforts to expand access to appeal rights for Arkansans are impressive, but 
the Commission should be prepared for threats to taxpayer security that come with broadening 
the ways in which taxpayers can access them.  
 

III. The Commission should implement a mailbox rule when considering timely 
filing of documents with the Commission.   

 
Section 5-106 of the proposed rules discusses the filing of documents with the Commission.11 In 
addition to filing electronically, taxpayers may deliver documents to the Commission via in-
person visit or through the mail.12  This rule also states that for documents that are delivered in a 
non-electronic format (i.e., via hand delivery or through first class mail), the document is 
considered filed when “the document is received…at [the Commission’s] office during [its] 
hours of operation.”13 The Commission does not consider postmarks or other signs of mailing 
when considering on what date the document is filed.  
 
We recommend that the Commission adopt a mailbox rule rather than a receipt rule with respect 
to the filing of paper documents. In this context, a mailbox rule would determine the date of 
filing based on the postmark of a document mailed to the Commission. Taxpayers are easily at 
risk of missing a deadline because their documents cannot be delivered on time. In the case of a 
taxpayer who has mailed a document in accordance with these proposed rules, the taxpayer has 

 
10 Internal Revenue Service, Independent Office of Appeals, “Memorandum for Required Use of Virtual 
Conferences” (interim guidance), available at https://www.irs.gov/pub/foia/ig/spder/ap-08-0321-0009%20.pdf (Mar. 
22, 2021); United States Tax Court, “Zoomgov FAQs: Zoomgov Proceedings,” available at 
https://www.ustaxcourt.gov/zoomgov_zoomgov_proceedings.html (accessed on Nov. 3, 2022).  
11 Proposed Rules § 5-106. 
12 Id. § 5-106(c)(2).  
13 Id. § 5-106(a)(2). Section 1-104 of the proposed rules states that the Commission’s hours of operation are 8:00 
AM to 4:30 PM, Monday through Friday (except holidays).  
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no control over how quickly the delivery occurs. Requiring the document to be received by the 
Commission by the required deadline, the Commission is shortening the time to respond as 
guaranteed by various statutes and guidelines set by the state.  
 
In addition to ensuring that taxpayers are not unfairly affected by factors beyond their control, 
adopting a mailbox rule would conform with other filing-related rules adopted by the Arkansas 
Department of Finance and Administration and the Internal Revenue Service. Income tax returns 
are considered filed by the state according to the date of the U.S.P.S. postmark.14 The Internal 
Revenue Service and the Tax Court also consider the date of the postmark of an approved 
mailing service when determining the date on which a document is filed.15  
 
In addition to protecting a taxpayer’s right to respond, conformity with other features of the state 
tax system would minimize confusion while protecting the right to an appeal guaranteed to 
taxpayers.  
 

IV. Taxpayers should have 15 days to cure when an appeal petition is delivered to 
the incorrect office.  

Section 5-106(c)(3) of the proposed rules states, “The Taxpayer shall not serve the appeal 
petition on the Department. Service by the Taxpayer of the appeal petition upon the Department 
shall be void…”16 When taxpayers -- especially those with limited experience with the tax 
system and those with limited English proficiency – engage with multiple departments within a 
tax agency, they often do not understand the difference between the roles of those departments 
and that there are different procedures for each.  With multiple pieces of correspondence from 
multiple offices, it can be confusing for taxpayers to understand the necessary steps to file their 
appeal petition. As is expressed elsewhere in these proposed rules, the Commission encourages 
electronic filing for pro se taxpayers, and it requires electronic filing for authorized 
representatives.17 Consequently, those mailing or delivering petitions in-person to the department 
will be unrepresented and likely unsophisticated.  
 
We suggest that in the event that a taxpayer delivers an appeal petition to the wrong address (for 
example, to the Department), that office should forward the document to the right office, notify 
the taxpayer that it has done so, and the Commission should consider the date of filing to be the 
date that the petition was received by the original addressee. In the alternative, the Department or 
the Commission should notify the taxpayer of the error, and it should give the taxpayer 15 days 
to resend the petition to the Commission, giving clear instruction in the notice of the appropriate 
address for delivering the appeals petition.  
 
Without giving taxpayers a chance to fix a mistake, the Commission risks making a decision not 
on the merits of a taxpayer’s case, but instead on procedural and administrative subtleties. In 
allowing taxpayers to correct what will surely be a common error, the Commission can protect 
taxpayers’ right to an appeal, both administrative and, ultimately, judicial.  

 
14 Arkansas Income Tax Regulations, § 1.28-18-105(a)(2).  
15 I.R.C. § 7502; Treas. Reg. § 301.7502-1.  
16 Proposed Rules § 5-106(c)(3).  
17 Id. § 5-601(a).  

http://www.taxpayer-rights.org/


________________________________________________________________________ 
P.O. Box 71278 | Washington DC 20024 | www.taxpayer-rights.org |page 5 

 

 
V. The timely filing rule of section 5-201 should be treated as a claims processing 

rule, and equitable tolling should be applied in cases where documents are 
delivered after the deadline.  

Similarly, it is not inconceivable that a taxpayer might miss the 90-day window for submitting an 
appeal petition due to a reason beyond their control – weather events like tornadoes, unexpected 
health problems (perhaps more of a concern given the COVID-19 pandemic) might prevent a 
taxpayer from filing an appeal petition within this timeframe despite their intent to do so.  
 
We recommend that the Commission treat the deadline in section 5-20118 similarly to how the 
Tax Court will now treat collection due process (CDP) petitions in accordance with the Supreme 
Court’s recent decision in Bocehler v. Commissioner, which holds that the 60-day deadline to file 
a Tax Court petition in a CDP case is non-jurisdictional and is subject to equitable tolling.19 
When the deadline is considered to be a claims processing rule rather than a jurisdictional rule, 
the taxpayer does not lose the right to review simply because the deadline was missed, nor does 
it guarantee that their claim will be heard. Rather, the factfinder can hear evidence as to the 
circumstances that caused the delay to determine whether it would be equitable to toll the 
applicable deadline.  
 
Treating this section as a claims processing deadline rather than a jurisdictional deadline would 
help preserve the taxpayer’s right to appeal in the event that a situation out of their control arose, 
causing the taxpayer to miss the deadline. Indeed, the Commission would not be inundated with 
cases filed well after the deadline; instead, it would have the discretion to determine, based on 
the facts and circumstances of each case, whether it would be fair to toll the deadline for the 
taxpayer who missed the deadline.  
 

VI. The Commission should ensure that taxpayers are adequately informed of their 
right to appeal and the steps required to do so.  

Section 5-201(a)(1) of the proposed rules limits petitions to those "protesting certain actions or 
decisions of the Department that have become final or without more will become final after the 
expiration of time."20  We propose the addition of a rule which protects the right of the taxpayer 
to be informed of the deadline for filing an appeal by requiring that correspondence sent to 
taxpayers during the appeal process contain clear, plain-language explanations of their rights and 
the steps required to avail themselves of those rights.  
 
Many taxpayers are not aware of their right to appeal or disagree with an action or decision of 
the Department, due to language barriers, unclear instructions, and limited resources available to 
them.  For the same reasons, many taxpayers are not aware of the 90-day deadline for filing a 
petition to disagree with an action or decision of the Department.  We suggest that all notices of 

 
18 Id. § 5-201(b)(1).  
19 Boechler, P.C. v. Comm’r, No. 20-1472 (Apr. 21, 2022). When a deadline is to be considered a claims processing 
rule rather than a jurisdictional rule, equitable tolling is presumed to apply. Irwin v. Dep’t of Veterans Affairs, 498 
U.S. 89, 95-96 (1990).  
20 Proposed Rules § 5-201(a)(1).  
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actions or decision of the Department and the Commission contain clear statements of the steps 
which the taxpayer should take if they either agree or disagree with the decision.  
 
Adopting a rule requiring clearer language would protect not only the taxpayer’s right to an 
appeal, but it would also protect their right to be informed. In the same way that notices are 
required generally throughout the Department, including language of the right, the deadline to 
benefit from that right, and the steps needed to claim that right should be required.  
 

VII. The Commission should make an exception to its “no discovery” rule to give 
taxpayers the right to access their tax record.  

 
Section 5-303(c) provides that a taxpayer can contact the Department to obtain tax 
records. However, subsection (a) of this rule also states, “There is no discovery in commission 
adjudications…”21 To prevent subsection (c) from being cancelled out by subsection (a), we 
proposed that the Commission modify the language of subsection (c) to explicitly create an 
exception to the “no discovery” rule, thus guaranteeing the taxpayer’s right to their tax record.  
 
It is our experience that receiving tax records from the Department is difficult if not impossible. 
However, information contained in those records is crucial to the proper resolution of a 
taxpayer’s case. Without this information, a taxpayer is severely disadvantaged and unable to 
thoroughly pursue their appeal. Modifying this rule to better protect the taxpayer’s right to their 
records would preserve the fairness of the appeals process and help reach the correct result in 
appeal cases. 
 

VIII. The Instructions: Petition should be revised to correctly reflect section 5-601 of 
the proposed rules and to prevent taxpayer confusion.  

 
The petition instructions are ambiguous regarding the filing procedure, and they do not appear to 
conform with sections 5-601(a) and (b) of the proposed rules. Therefore, we recommend that the 
Commission revise the instructions.  
 
Under the heading “General Instructions for Filing Petition,” the first sentence states, “The Tax 
appeals Commission requires the petition be filed online...”  The second sentence states that 
taxpayers proceeding pro se may file the petition in person or by mail.  The first sentence should 
read in conformity with the “NOTE” appearing above the General Instructions, to wit: “The Tax 
Appeals Commission requires this petition be filed online at https://tac.arkansas.gov when the 
filing is completed by an authorized representative.”  The second sentence should read: 
“Taxpayers proceeding pro se may file this form: (1) online, or (2) in person, or (3) by mail.”  
 
As stated in proposed section 5-601, authorized representatives must file the petition using the 
Commission’s electronic filing system. Taxpayers without representation are encouraged to file 
their appeal petition via the electronic filing system, but they are not required to. Pro se taxpayers 
may also file their petition via in person delivery to the Commission or by mail. Revising this 

 
21 Id. § 5-303(a).  
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section will not only ensure conformity with the proposed rules, but it will also reduce confusion 
for taxpayers, especially those without representation.  
 
Conclusion 
 
We are optimistic about the opportunities that the Commission and these proposed rules for 
improving awareness of and access to taxpayer rights for taxpayers in Arkansas, and we look 
forward to following the growth of the Commission. Please contact neo@taxpayer-rights.org if 
you have any questions. We appreciate your time and consideration, and we eagerly await your 
response.  
 
Sincerely,  
 

         
 
Nina E. Olson      Jennifer Gardiner  
Executive Director      Director, Low Income Taxpayer Clinic 
Center for Taxpayer Rights     Legal Aid of Arkansas  
 

 
Anna Gooch 
ABA Christine A. Brunswick Public Service Fellow  
Center for Taxpayer Rights 
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