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The Problem
•

Taxpayers who do not have a W-2 when they file their state
tax return do not have an amount to insert for state income
tax withheld.

•

The State of Ohio processes the employee’s tax return as if
zero state income tax was withheld even though income
tax was withheld by their employers and sent to the state as
required by statute.

Problem (Cont’d)
When taxpayers who do not have their W-2 information
contact the State of Ohio, the taxpayers receive two
responses:
1. We don’t have that information. AND
2. Put ZERO for amount withheld on the box for withholding
and you can appeal later.
•

Continued Problem: It is procedurally impossible to prevail
in an appeal of an assessment to the Board of Tax Appeals
because the burden of proof is on the taxpayer. The
taxpayer doesn’t have the information and the state won’t
provide it. You can’t meet the burden of proof.

What? The State Doesn’t
Have That Information??
True!. The State of Ohio only required employers with 250 or
more employees to file the individual W-2 information with the
State of Ohio. Employers with less than 250 employees were
not required to file the W-2 information.

Why Do Taxpayers Not
Have a W-2
•

Low-Income Taxpayers don’t have W-2 information
because they work various jobs or are homeless. (Exhibit M.)

•

The Relators in our Petition had the following facts
Relator Palm was a non-filer who was striving to
become filing compliant but one of his employers was
no longer in business and he could not obtain the W-2
information.
Relator Pearson was a survivor of domestic violence.
When she left the house, she did not grab her W-2
on the way out the door and her (estranged) now exspouse set fire to all her belongings including her W-2
information.

State’s Bookkeeping Is
Inaccurate!
Without the W-2 information, the State of Ohio’s
accounting system is simply not accurate.

But How Does This Double
Taxation Happen?
•

A little background is required.

•

Employers are required by state law to withhold state
income tax from employee wages. R.C. 5747.06(A).

•

On the flip side: employees are required to claim only
entitled exemptions. There is no opt-out provision. (Form
IT4 and R.C. 5747.06).

•

Employers are required to send the income tax withheld
from their employees to the state. R.C. 5747.07.

Filing Of The Return And
The Software
•

The software “Taxslayer” used by VITA preparers input the
information that is provided from the federal wage and
income transcripts. These federal transcripts have the
amount of federal withholding but do not have the amount
for state withholding.

•

When a federal return is filed then a bogus W-2 is created
with zero withheld for state withholding just as the state
requires. A state return is then filed with zero withheld as
the state mandates.

•

This creates the double taxation; the double collection of
taxes.

Reverse Robin Hood-Double
Collection: Take From The Poor
And…

Taxpayers don’t even realize it is
happening unless specifically told by the
preparer.

Analogy
•

If you paid an electric company for electricity then
received a shut-off notice for non-payment, you
would contact the company and demand an
accounting. If the electric company reported that
they didn’t have an accounting and furthermore
that they are billing for the entire amount. You
would respond that is LUDICROUS!!

•

When the state does the same act and it is under
the guise of tax it has some shroud of credulity.
But it’s still the same act…it’s outrageous!

Historical Efforts To Fix The Problem
Of Inaccurate Books And Double
Taxation
All LITC’s in the State of Ohio send a letter to the Tax
Commissioner (2019) describing the problem with no change in
policy.

Request For Opinion: No
Response

Protest Letters: No
Response

The Filing Process For
Relators
•

Both Relators Palm and Pearson are able to obtain wage
and income transcripts for all requested years from the IRS.

•

Both Relators Palm and Pearson are able to file their federal
taxes and the wage and income transcripts show
withholding for federal income taxes.

•

Relator Palm contacts the Ohio Department of Taxation to
request the withholding information and is informed the
Ohio Department of Taxation does not have this
information. James Palm is further instructed to report zero
for withheld taxes.

•

Both Palm and Pearson file returns. Both list “unknown” for
amounts withheld.

Relator Palm Receives A
Notice Of Assessment
•

The Ohio Department of Taxation processed the returns
and gave each Relator zero credit for the amount withheld
and paid to the State by the employers.

•

Relator Pearson received no notice of potential refund as
she had no tax liability.

•

Relator Palm received two tax bills.

Verified Complaint for
Writ of Mandamus
•

After all efforts fail, a Writ of Mandamus on behalf of
Relators Palm and Pearson under R.C. 2731 is filed.

•

The lawsuit seeks compliance with two Ohio Laws which
support each other in providing a system where taxpayer
accounts are properly credited and reviewed in order to
determine proper assessment and if refunds are owed.

•

R.C. 5703.058- the statute requiring policies and
procedures to ensure that all payments are deposited or
credited to the proper account and

•

R.C. 5703.77-requires the Tax Commissioner to notify
taxpayers of any credit account balances.

•

Refunds for both Relators.

This Is A Systemic Action
•

Not only does the lawsuit seek to correct the injustice for
Relators Palm and Pearson but the lawsuit is seeking more
than that.

•

The lawsuit seeks to correct the underlying issues creating
the systemic problems.

•

Seeking a mandamus to enforce the issuance of policies
and procedures by the treasurer and commissioner that
would ensure that accounts are properly credited and

•

Seeking a mandamus to enforce R.C. 5703.77 which
requires the Tax Commissioner to issue notices to
taxpayers who are potentially entitled to a refund.

Complaint Highlights The Problem
and Some Positive Change Occurs
On December 23, 2021, the Ohio Department of Taxation
issued a policy change effective immediately as of January 3,
2022 that requires all employers to file W-2 forms with the
State of Ohio.

Positive Change
•

In the Ohio General Assembly HB 711 was introduced which
if passed would resolve some of the issues raised in the
lawsuit. It would require the Commissioner to provide
transcripts within 15 days to taxpayers for amounts
withheld for state income tax.

Positive Change
The Ohio Department of Taxation without issuing any policies
or procedures on this matter, anecdotally, seems to be
providing this withholding information to taxpayers who
contact the helpline at: 1-800-282-1780.

Current Posture
On Wednesday, October 19th, the Ohio Supreme Court granted
the Defendants’ Motions to Dismiss.
Case is closed.
The LITC and the Relators knew it was a long shot but filing this
Mandamus highlighted issues and resolved some problems.
The LITC is determining next steps.

