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Case law of the EU Court of Justice
on cross-border aspects of tax
recovery

This is an overview of the decisions of the EU Court of
Justice in cases relating to cross-border aspects of tax
recovery. The overview covers questions relating to the
Treaty provisions on freedom of movement, provisions
of the tax recovery assistance directives, and provisions
of the legislation concerning cross-border enforcement

of civil claims.

Freedom of movement

C-69/88 07.03.1990 | Power of tax autho-
Krantz rities to seize goods,
even if they are the
property of a supplier
in another Member
State
C-434/10 17.11.2011 | Prohibition to leave
Aladzhov the national territory
because of the non-
payment of a tax
liability
C-788/19 Pending Penalty  payments in
Commission | respect of the failure to
v Spain fulfil the obligation to

provide information in
respect of overseas assets
and rights

Mutual tax recovery assistance

C-361/02 01.07.2004 | Claims which arose
and Tsapalos prior to the entry into
C-362/02 and force of the Directive
Diamantakis
C-233/08 14.01.2010 | Notification
Kyrian
C-34/17 26.04.2018 | Notification - Compe-
Donnellan tence of court in the

requested State to
check the validity of
the notification by the
applicant State
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C-695/17 14.03.2019 | Restitution of reco-
Metirato Oy | vered claims to the
insolvency estate
C-19/19 11.06.2020 | Preferences (now Art.
Pantochim 13(1), third subpara.
Dir. 2010/24)
C-95/19 24.02.2021 | Competence of court
Silcompa in the requested State
to determine where
duties should be levied
C-420/19 20.01.2021 | Competence of the
Heavyinstall | court in the requested

State to review the
need for precautionary
measures

Cross-border enforcement of civil claims

C-266/01 15.05.2003 | Action based on a
Tiard guarantee contract

C-49/12 12.09.2013 | Claim for damages
Sunico relating to the loss

resulting from VAT
fraud

FREEDOM OF MOVEMENT

7 March 1990, Case C-69/88
Krantz

Referring court: Arrondissementsrechtbank Maas-
tricht - Netherlands.

Free movement of goods - Measures having an effect
equivalent to quantitative restrictions on imports -
Power of the tax authorities to seize goods sold on
instalment terms with reservation

Judgment:

Article 30 of the Treaty, properly interpreted, does not
prohibit national legislation which authorizes the
collector of direct taxes to seize goods, other than
stocks, which are found on the premises of a taxpayer
even if those goods are from, and are the property of, a
supplier established in another Member State.

17 November 2011, C-434/10
Aladzhov

Referring court: Administrativen sad Sofia-grad

(Bulgaria)

Freedom of movement of a Union citizen — Directive
2004/38/EC - Prohibition on leaving national territory
because of non-payment of a tax liability — Whether
measure can be justified on grounds of public policy
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Judgment:

1.

European Union law does not preclude a
legislative provision of a Member State which
permits an administrative authority to prohibit a
national of that State from leaving it on the
ground that a tax liability of a company of which
he is one of the managers has not been settled,
subject, however, to the twofold condition that
the measure at issue is intended to respond, in
certain exceptional circumstances which might
arise from, inter alia, the nature or amount of the
debt, to a genuine, present and sufficiently
serious threat affecting one of the fundamental
interests of society and that the objective thus
pursued does not solely serve economic ends. It
is for the national court to determine whether
that twofold condition is satisfied.

Even if a measure imposing a prohibition on
leaving the territory such as that applying to Mr
Aladzhov in the main proceedings has been
adopted under the conditions laid down in Article
27(1) of Directive 2004/38/EC of the European
Parliament and of the Council of 29 April 2004 on
the right of citizens of the Union and their family
members to move and reside freely within the
territory of the Member States amending
Regulation (EEC) No1612/68 and repealing

Directives 64/221/EEC, 68/360/EEC,
72/194/EEC, 73/148/EEC, 75/34/EEC,
75/35/EEC, 90/364/EEC, 90/365/EEC and

93/96/EEC, the conditions laid down in Article
27(2) thereof preclude such a measure:

- ifitis founded solely on the existence of the
tax liability of the company of which he is one
of the joint managers, and on the basis of that
status alone, without any specific assessment
of the personal conduct of the person
concerned and with no reference to any threat
of any kind which he represents to public
policy, and

- if the prohibition on leaving the territory is
not appropriate to ensure the achievement of
the objective it pursues and goes beyond what
is necessary to attain it.

It is for the referring court to determine whether that
is the position in the case before it.

MUTUAL TAX RECOVERY ASSISTANCE

29 April 2004, C-338/01

Commission v Council of the European Union

Directive 2001/44/EC - Choice of legal basis

Judgment:

1.

The choice of the legal basis for a Community
measure must rest on objective factors amenable
to judicial review, which include in particular the
aim and the content of the measure. If
examination of a Community measure reveals
that it pursues a twofold purpose or that it has a
twofold component and if one of these is
identifiable as the main or predominant purpose
or component whereas the other is merely
incidental, the act must be based on a single legal
basis, namely that required by the main or
predominant purpose or component. By way of
exception, if it is established that the measure
simultaneously pursues several objectives which
are inseparably linked without one being
secondary and indirect in relation to the other,
the measure must be founded on the
corresponding legal bases. No dual legal basis,
however, is possible where the procedures laid
down for each legal basis are incompatible with
each other. In that regard, the procedures set out
under Articles 93 EC and 94 EC, on the one hand,
and that set out under Article 95 EC, on the other,
mean that the latter article cannot be applied in
conjunction with one of the other two articles
mentioned above in order to serve as the legal
basis for the adoption of a Community measure.
Whereas unanimity is required for the adoption
of a measure on the basis of Articles 93 EC and 94
EC, a qualified majority is sufficient for a measure
to be capable of valid adoption on the basis of
Article 95 EC. Thus, of the provisions cited above,
Articles 93 EC and 94 EC alone may provide a
valid dual legal basis for the adoption of a legal
measure by the Council.

The words ‘fiscal provisions’ contained in Article
95(2) EC, which excludes the application to such
provisions of the procedure for the adoption of
approximation measures which have as their
object the establishment and functioning of the
internal market, as provided for under Article
95(1) EC, must be interpreted as covering not
only the provisions determining taxable persons,
taxable transactions, the basis of imposition, and
rates of and exemptions from direct and indirect
taxes, but also those relating to arrangements for
the collection of such taxes.

The Council acted correctly in adopting Directive
2001/44 amending Directive 76/308 on mutual
assistance for the recovery of certain claims on
the basis of Article 93 EC and Article 94 EC, and
not on the basis of Article 95 EC. Directive
2001/44 does in fact relate to ‘fiscal provisions’
within the meaning of Article 95(2) EC, with the
result that Article 95 EC cannot constitute the
correct legal basis for the adoption of that
directive.
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1 July 2004, C-361/02 and C-362/02
Tsapalos (C-361/02) and Diamantakis (C-362/02)
Referring Court: Diikitiko Efetio Piraeus (Greece)

Directive 76/308/EEC - Mutual assistance for the
recovery of customs duties - Application to claims
which arose prior to the entry into force of the Directive

Judgment:

Council Directive 76/308/EEC of 15 March 1976 on
mutual assistance for the recovery of claims resulting
from operations forming part of the system of
financing the European Agricultural Guidance and
Guarantee Fund, and of the agricultural levies and
customs duties, and in respect of value added tax and
certain excise duties as amended by the Act
concerning the conditions of accession of the Republic
of Austria, the Republic of Finland and the Kingdom of
Sweden and the adjustments to the Treaties on which
the European Union is founded, is to be interpreted as
applying to customs claims which arose in one
Member State under an instrument issued by that
State before that directive entered into force in the
other Member State, where the requested authority is
situated.

14 January 2010, C-233/08
Kyrian

Referring Court:
Republic)

Nejvyssi spravni soud (Czech
Mutual assistance for the recovery of claims -
Directive 76/308/EEC - Jurisdiction to review of the
courts of the Member State in which the requested
authority is situated - Enforceability of an instrument
permitting enforcement - Lawfulness of notification of
the instrument to the debtor - Notification in a
language not understood by the addressee

Judgment:

1. Article 12(3) of Council Directive 76/308/EEC of
15 March 1976 on mutual assistance for the
recovery of claims relating to certain levies,
duties, taxes and other measures, as amended by
Council Directive 2001/44/EC of 15 June 2001,
must be interpreted as meaning that the courts of
the Member State where the requested authority
is situated do not, in principle, have jurisdiction
to review the enforceability of an instrument
permitting enforcement. Conversely, where a
court of that Member State hears a claim against
the validity or correctness of the enforcement
measures, such as the notification of the
instrument permitting enforcement, that court
has the power to review whether those measures
were correctly effected in accordance with the
laws and regulations of that Member State.

2. In the framework of the mutual assistance
introduced pursuant to Directive 76/308, as
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amended by Directive 2001/44, in order for the
addressee of an instrument permitting
enforcement to be placed in a position to enforce
his rights, he must receive the notification of that
instrument in an official language of the Member
State in which the requested authority is situated.
In order to ensure compliance with that right, it
is for the national court to apply national law
while taking care to ensure the full effectiveness
of Community law.

26 April 2018, C-34/17
Donnellan
Referring Court: High Court (Ireland)

Reference for a preliminary ruling — Mutual assistance
for the recovery of claims — Directive 2010/24/EU —
Article 14 — Right to an effective remedy — Charter of
Fundamental Rights of the European Union —
Article 47 — Possibility for the requested authority to
refuse recovery assistance on the basis that the claim
was not duly notified

Judgment:

Article 14(1) and (2) of Council Directive 2010/24/EU
of 16 March 2010 concerning mutual assistance for
the recovery of claims relating to taxes, duties and
other measures, read in the light of Article 47 of the
Charter of Fundamental Rights of the European Union,
must be interpreted as not precluding an authority of
a Member State from refusing to enforce a request for
recovery concerning a claim relating to a fine imposed
in another Member State, such as that at issue in the
main proceedings, on the ground that the decision
imposing that fine was not properly notified to the
person concerned before the request for recovery was
made to that authority pursuant to that directive.

Comments:

. De Troyer, ‘The Tax Debtor’ s Right of Defence in
Case of Cross-Border Collection of Taxes’, EC Tax
Review 2019, p. 18-31.

L. Vandenberghe, ‘Notification of tax claims’, EU & Int.
Tax Coll. News 2018-2, p. 125.

L. Vandenberghe, ‘The Donnellan judgment and the
non-execution of a tax recovery assistance request for
reasons of ‘public policy’: the exception confirms the
rule’, EU & Int. Tax Coll. News 2021-1, p. 20-24.

14 March 2019, C-695/17
Metirato

Referring Court: Helsingin kardjioikeus (Helsinki
District Court, Finland)

Directive 2010/24/EU — Mutual assistance for the
recovery of claims relating to taxes, duties and other
measures — Article 13(1) — Article 14(2) — Enforced
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recovery, by the authorities of the requested Member
State, of claims of the applicant Member State —
Procedure relating to an application seeking the
restitution of those claims to the insolvency estate of a
company established in the requested Member State —
Defendant in those proceedings — Determination

Judgment:

Article 13(1) and Article 14(2) of Council Directive
2010/24/EU of 16 March 2010 concerning mutual
assistance for the recovery of claims relating to taxes,
duties and other measures must be interpreted as
meaning that, first, they apply to proceedings seeking
restitution, to the insolvency estate of a company
established in the requested Member State, of claims
which were recovered at the request of the applicant
Member State, if those proceedings are based on
disputes concerning the enforcement measures,
within the meaning of Article 14(2) and, second, the
requested Member State, within the meaning of those
provisions, must be regarded as the defendant in
those proceedings, the fact that the amount
represented by those claims has been separated from
the assets of that Member State or merged with them
being irrelevant in that regard.

11 June 2020, C-19/19
Pantochim

Referring Court: Cour de cassation (Court of Cassation,
Belgium)

Mutual assistance for the recovery of claims—
Directive 76/308/EEC — Article 6(2) and Article 10 —
Directive 2008/55/EC — Second paragraph of Article 6
and Article 10 — Tax claim of requesting Member State
recovered by requested Member State — Status of that
claim — Concept of ‘privilege’— Statutory set-off of
that claim against tax debt of requested Member State

Judgment:

1. Article 6(2) of Council Directive 76/308/EEC of
15March 1976 on mutual assistance for the
recovery of claims resulting from operations
forming part of the system of financing the
European Agricultural Guidance and Guarantee
Fund, and of the agricultural levies and customs
duties, and the second paragraph of Article 6 of
Council Directive 2008/55/EC of 26 May 2008 on
mutual assistance for the recovery of claims
relating to certain levies, duties, taxes and other
measures must be interpreted as meaning that
the claim of the requesting Member State is not
to be treated as being a claim of the requested
Member State and does not acquire the status of
a claim of the requested Member State.

2. Article 10 of Directive 76/308 and Article 10 of
Directive 2008/55 must be interpreted as
meaning that:
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- the term ‘privilege’ referred to in those
provisions refers to any mechanism which
results, in the event of concurrent claims, in
the preferential payment of a claim;

- the option available to the requested Member
State to set off claims in the event of
concurrent claims constitutes a privilege,
within the meaning of those provisions, where
the use of that option has the effect of
conferring on that Member State a
preferential right or right of priority for the
purposes of payment of its claims that is not
available to the other creditors, which it is for
the referring court to ascertain.

24 February 2021, C-95/19
Silcompa

Referring Court: Corte suprema di cassazione (Court
of Cassation, Italy)

Directive 76/308/EEC - Articles6 and 8 and
Article 12(1) to (3) - Mutual assistance for the recovery
of certain claims - Excise duty payable in two Member
States for the same transactions - Directive 92/12/EC -
Articles6 and 20- Release of products for
consumption — Falsification of the accompanying
administrative document - Offence or irregularity
committed in the course of movement of products
subject to excise duty under a duty suspension
arrangement — Irregular departure of products from a
suspension arrangement - ‘Duplication of the tax claim’
relating to the excise duties — Review carried out by the
courts of the Member State in which the requested
authority is situated - Refusal of the request for
assistance made by the competent authorities of
another Member State - Conditions

Judgment:

Article 12(3) of Council Directive 76/308/EEC of
15 March 1976 on mutual assistance for the recovery
of claims relating to certain levies, duties, taxes and
other measures, as amended by Council Directive
2001/44/EC of 15 June 2001, read in conjunction with
Article 20 of Council Directive 92/12/EEC of
25 February 1992 on the general arrangements for
products subject to excise duty and on the holding,
movement and monitoring of such products, as
amended by Council Directive 92/108/EEC of
14 December must be interpreted as meaning that, in
the context of an action disputing enforcement
measures taken in the Member State in which the
requested authority is situated, the competent body of
that Member State may refuse to grant the request to
recover excise duties submitted by the competent
authority of another Member State in respect of goods
which irregularly departed from a suspension
arrangement, for the purposes of Article 6(1) of
Directive 92/12, where that request is based on the
facts relating to the same export transactions which
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are already subject to excise duty recovery in the
Member State in which the requested authority is
situated.

20 January 2021, C-420/19
Heayinstall
Referring Court: Riigikohus (Supreme Court, Estonia)

Directive 2010/24/EU - Article 16 - Recovery of claims
relating to taxes, duties and other measures - Mutual
assistance - Request for precautionary measures -
Judicial decision of the applicant Member State for the
purpose of implementing precautionary measures -
Jurisdiction of the court of the requested Member State
to assess and reassess the justification of those
measures - Principles of mutual trust and of mutual
recognition

Judgment:

Article 16 of Council Directive 2010/24/EU of
16 March 2010 concerning mutual assistance for the
recovery of claims relating to taxes, duties and other
measures must be interpreted as meaning that the
courts of the requested Member State, ruling on a
request for precautionary measures, are bound by the
assessment of the factual and legal compliance with
the conditions laid down for the application of those
measures made by the authorities of the applicant
Member State, in particular where that assessment is
contained in the document referred to in the second
subparagraph of Article 16(1) of that directive,
attached to that request.

Comments:

I. De Troyer, ‘Legal Protection of Tax Debtors in
Respect of Cross-Border Use of Precautionary
Measures’, European Taxation 2021, p. 258-263.

CROSS-BORDER ENFORCEMENT OF CIVIL CLAIMS

15 May 2003, C-266/01
Préservatrice fonciere TIARD

Referring Court: Hoge Raad der Nederlanden
(Netherlands)

Brussels Convention - Article 1 - Scope - Concept of ‘civil
and commercial matters’ - Concept of ‘customs matters’
- Action based on a guarantee contract between the
State and an insurance company - Contract entered into
in order to satisfy a condition imposed by the State on
associations of carriers, principal debtors, under Article
6 of the TIR Convention

Judgment:

The first paragraph of Article 1 of the Convention of
27 September 1968 on Jurisdiction and the
Enforcement of Judgments in Civil and Commercial
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Matters, as amended by the Convention of 9 October
1978 on the Accession of the Kingdom of Denmark,
Ireland and the United Kingdom of Great Britain and
Northern Ireland, by the Convention of 25 October
1982 on the Accession of the Hellenic Republic and by
the Convention of 26 May 1989 on the Accession of
the Kingdom of Spain and the Portuguese Republic,
must be interpreted as follows:

- ‘civil and commercial matters’, within the meaning
of the first sentence of that provision, covers a claim
by which a contracting State seeks to enforce against a
person governed by private law a private-law
guarantee contract which was concluded in order to
enable a third person to supply a guarantee required
and defined by that State, in so far as the legal
relationship between the creditor and the guarantor,
under the guarantee contract, does not entail the
exercise by the State of powers going beyond those
existing under the rules applicable to relations
between private individuals;

- ‘customs matters’, within the meaning of the
second sentence of that provision, does not cover a
claim by which a contracting State seeks to enforce a
guarantee contract intended to guarantee the payment
of a customs debt, where the legal relationship
between the State and the guarantor, under that
contract, does not entail the exercise by the State of
powers going beyond those existing under the rules
applicable to relations between private individuals,
even if the guarantor may raise pleas in defence which
necessitate an investigation into the existence and
content of the customs debt.

12 September 2013, C-49/12
Sunico
Referring Court: @stre Landsret (Denmark)

Judicial cooperation in civil matters — Jurisdiction and
the recognition and enforcement of judgments in civil
and commercial matters - Regulation (EC) No 44/2001
- Article 1(1) - Scope - Concept of ‘civil and commercial
matters’ - Action brought by a public authority -
Damages in respect of involvement in a tax fraud by a
third party not subject to VAT

Judgment:

The concept of ‘civil and commercial matters’ within
the meaning of Article 1(1) of Council Regulation (EC)
No 44/2001 of 22 December 2000 on jurisdiction and
the recognition and enforcement of judgments in civil
and commercial matters must be interpreted as
meaning that it covers an action whereby a public
authority of one Member State claims, as against
natural and legal persons resident in another Member
State, damages for loss caused by a tortious
conspiracy to commit value added tax fraud in the first
Member State.



