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JUDGMENT OF THE COURT (Third Chamber) 

1 July 2004 

(Directive 76/308/EEC – Mutual assistance for the recovery of customs duties – Application to 
claims which arose prior to the entry into force of the Directive) 

In Joined Cases C-361/02 and C-362/02, 

REFERENCES to the Court under Article 234 EC by the Diikitiko Efetio Piraeus (Greece) for a 
preliminary ruling in the proceedings pending before that court between 

Elliniko Dimosio 

and 

Nikolaos Tsapalos (C-361/02), 

Konstantinos Diamantakis (C-362/02), 

on the interpretation of Article 1 of Council Directive 76/308/EEC of 15 March 1976 on mutual 
assistance for the recovery of claims resulting from operations forming part of the system of 
financing the European Agricultural Guidance and Guarantee Fund, and of the agricultural 
levies and customs duties, and in respect of value added tax and certain excise duties (OJ 1976 
L 73, p. 18), as amended by the Act concerning the conditions of accession of the Republic of 
Austria, the Republic of Finland and the Kingdom of Sweden and the adjustment to the Treaties 
on which the European Union is founded (OJ 1994 C 241, p. 21), 

 

THE COURT (Third Chamber), 

(…) gives the following 

Judgment 

1 By judgments of 28 June 2002, received at the Court Registry on 8 October 2002, the 
Diikitiko Efetio Piraeus (Administrative Appeal Court) referred to the Court for a 
preliminary ruling under Article 234 EC a question on the interpretation of Article 1 of 
Council Directive 76/308/EEC of 15 March 1976 on mutual assistance for the recovery 
of claims resulting from operations forming part of the system of financing the European 
Agricultural Guidance and Guarantee Fund, and of the agricultural levies and customs 
duties, and in respect of value added tax and certain excise duties (OJ 1976 L 73, p. 18), 
as amended by the Act concerning the conditions of accession of the Republic of Austria, 
the Republic of Finland and the Kingdom of Sweden and the adjustments to the Treaties 
on which the European Union is founded (OJ 1994 C 241, p. 21) (hereinafter ‘the 
Directive’). 

2 That question was raised in two sets of proceedings between the Elliniko Dimosio (Greek 
State), on the one hand, and Mr Tsapalos, first, and Mr Diamantakis, second, on the other, 
as regards the recovery by the Italian Republic of customs claims which arose prior to 
the adoption of the Directive and its entry into force in Greece. 

 
Legal framework 

Community legislation 

3 The purpose of the Directive is to eliminate obstacles to the establishment and 
functioning of the common market resulting from the territorial limitation of the scope 
of application of national provisions relating to recovery, inter alia of customs duties. 
That situation, as emerges from the second recital in the preamble to the Directive, 
facilitates ‘fraudulent operations’. 

4 To that effect, the Directive lays down common rules on mutual assistance for recovery. 
Thus, under the first and second paragraphs of Article 8 thereof: 
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‘The instrument permitting enforcement of the claim shall, where appropriate, and in 
accordance with the provisions in force in the Member State in which the requested 
authority is situated, be accepted, recognised, supplemented or replaced by an 
instrument authorising enforcement in the territory of that Member State.  

Such acceptance, recognition, supplementing or replacement must take place as soon as 
possible following the date of receipt of the request for recovery. They may not be 
refused if the instrument permitting enforcement in the Member State in which the 
applicant authority is situated is properly drawn up.’ 

5 Article 2(c) and (f) of the Directive states that it applies inter alia to claims relating to 
customs duties within the meaning, in particular, of Article 2(b) of Council Decision 
70/243/ECSC, EEC, Euratom of 21 April 1970 on the replacement of financial 
contributions from Member States by the Communities’ own resources (OJ, English 
Special Edition 1970 (I), p. 224), as well as to the interest and costs incidental to the 
claims referred to in that article. 

6 In addition, under Article 2 of the Act concerning the conditions of accession of the 
Hellenic Republic and the adjustments to the Treaties (OJ 1979 L 291, p. 17) (hereinafter 
‘the Act of accession’), the acts adopted by the institutions of the Communities are to be 
binding on the Hellenic Republic and are to apply in that State from the date of accession, 
namely 1 January 1981. 

7 Article 145 of the Act of accession states: 

‘The Hellenic Republic shall put into effect the measures necessary for it to comply from 
the date of accession with the provisions of directives … within the meaning of Article 
189 of the EEC Treaty … unless a time-limit is provided for in the list in Annex XII or in 
any other provisions of this Act.’  

8 The Act of accession did not provide for such a time-limit as regards the Directive. 

National legislation 

9 The Directive was transposed into Greek law by Articles 86 to 98 (Chapter 1.A, ‘Mutual 
assistance for the recovery of claims’) of Law No 1402/1983 on the adjustment of 
customs legislation to the law of the European Communities (EEC) (FEK A’ 167, Part I) 
(hereinafter ‘Law No 1402/1983’) and by Order No 1243/319 of the Finance Minister of 
26 March 1984 laying down detailed rules for the implementation between Member 
States of the system of mutual assistance for the recovery of claims (FEK A’ 179, Part I) 
(hereinafter ‘the Ministerial order’). 

10 Article 103 of Law No 1402/1983 provides that ‘unless provided otherwise by the 
present Law, it shall enter into force on 1 January 1981’. 

11 In addition, Article 21(1) of the Ministerial order states: 

‘Any request concerning a claim for recovery or the adoption of interim measures made 
by an applicant authority of another Member State shall be examined by the competent 
customs or State authorities in the same way as a request arising in Greece and the 
provisions of national legislation shall be applicable to its collection, in particular those 
of the “Code for the recovery of public claims” …’. 

 
Main proceedings and the question referred for a preliminary ruling 

12 By judgment of 8 October 1970 of the Corte d’appello di Catania (Court of Appeal of 
Catania) (Italy), the crew members of the Ster, a vessel sailing under the Panamanian 
flag, including the defendants in the main proceedings, were sentenced to imprisonment 
and ordered to pay customs duties and other charges for having illegally imported 
tobacco into Italy. By judgment of 31 January 1972, the Corte suprema di cassazione 
(Supreme Court of Cassation) (Italy) dismissed the appeal brought against that 
judgment. 

13 The Italian authorities sent a request for recovery of the claims in question, for a total 
amount of ITL 1 787 485 050 including interest and other costs, to the Greek competent 
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authorities (namely, the special department for customs investigations in the Directorate 
General for customs), which stated by decisions of 6 February 1996 adopted under the 
Directive and under Law No 1402/1983 and the Ministerial order that the Italian 
instrument permitting recovery of those claims was enforceable in Greece. 

14 Mr Tsapalos and Mr Diamantakis challenged those decisions before the Diikitiko 
Protodikio Piraeus, which set them aside in so far as they concerned the defendants in 
the main proceedings, on the ground that mutual assistance between the Hellenic 
Republic and other Member States for the recovery of claims related only to those arising 
after the entry into force of Law No 1402/1983. The contested claim by the Italian State 
arose in 1968, the year in which the offence of smuggling was established, and was 
confirmed by the aforementioned judgments of the Corte d’appello di Catania of 1970 
and of the Corte suprema di Cassazione of 1972. 

15 The Elliniko Dimosio lodged an appeal against that judgment before the Diikitiko Efetio 
Piraeus, claiming that the provisions of Law No 1402/1983 were to be interpreted in the 
light of the purpose of the Directive, Article 1 of which refers to the recovery of claims 
which arise in another Member State, so that claims which arose before the entry into 
force of those provisions would also fall within their scope.  

16 In those circumstances, the Diikitiko Efetio Piraeus decided to stay proceedings and to 
refer to the Court of Justice for a preliminary ruling the following question, which is 
drafted in identical terms in both cases: 

‘Is Article 1 of the Directive … to be interpreted as meaning that the provisions of the 
Directive also cover claims which arose in a Member State before entry into force of the 
Directive under a document whose issuance by the competent authorities of that State 
also predated entry into force of the Directive, such as the document issued by the Italian 
authorities in the present case, and that, accordingly, following the entry into force of the 
Directive, the end of the relevant transitional period and compliance by the other 
Member States with the duty to enact the provisions required for application of the 
Directive, those pending claims for which recovery had not hitherto been available in the 
other Member State may henceforth be recovered, on request to the “requested 
authority” by the “applicant authority” as mentioned in Article 3 of the Directive?’ 

17 By order of the President of the Court of 9 December 2002, the two cases were joined for 
the purposes of the written procedure, the oral procedure and the judgment. 

 
Question referred for a preliminary ruling 

18 By its question, the national court asks, in essence, whether the Directive must be 
interpreted as applying to customs claims which arose in one Member State under an 
instrument issued by that State before the Directive entered into force in the other 
Member State, where the requested authority is situated. 

19 It must be recalled that, according to settled case-law, procedural rules are generally 
held to apply to all proceedings pending at the time when they enter into force, whereas 
substantive rules are usually interpreted as not applying to situations existing before 
their entry into force (see, in particular, Joined Cases 212/80 to 217/80 Salumi and 
Others [1981] ECR 2735, paragraph 9; Joined Cases C-121/91 and C-122/91 CT Control 
(Rotterdam) and JCT Benelux v Commission [1993] ECR I-3873, paragraph 22; and Case C-
61/98 De Haan [1999] ECR I-5003, paragraph 13). 

20 As the Greek Government and the Commission have rightly observed, since the Directive 
governs only the recognition and enforcement of certain categories of claims which arise 
in another Member State, without setting out rules relating to their accrual or their 
scope, the provisions of the Directive must be considered procedural rules. 

21 In addition, no provision of the Directive makes it possible to consider that the 
Community legislature intended to limit the application of the procedural rules solely to 
claims which arose after the entry into force of that directive in the Member State where 
the requested authority is situated. 
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22 On the contrary, the purpose of the Directive, which is, according to the second and third 
recitals in the preamble, to eliminate obstacles to the functioning of the common market 
arising from problems related to the cross-border recovery of the claims referred to and 
to prevent fraudulent operations, argues for the Directive applying to claims existing at 
the time it entered into force in the Member State where the requested authority is 
situated.  

23 Under those conditions, the answer to the question referred must be that the Directive is 
to be interpreted as applying to customs claims which arose in one Member State under 
an instrument issued by that State before that directive entered into force in the other 
Member State, where the requested authority is situated. 

 
Costs 

24 The costs incurred by the Greek Government and by the Commission, which submitted 
observations to the Court, are not recoverable. Since these proceedings are, for the 
parties to the main proceedings, a step in the action pending before the national court, 
the decision on costs is a matter for that court.  

On those grounds, 

THE COURT (Third Chamber), 

in answer to the question referred to it by the Diikitiko Efetio Piraeus by judgments of 28 June 
2002, hereby rules: 

Council Directive 76/308/EEC of 15 March 1976 on mutual assistance for the recovery of 
claims resulting from operations forming part of the system of financing the European 
Agricultural Guidance and Guarantee Fund, and of the agricultural levies and customs 
duties, and in respect of value added tax and certain excise duties as amended by the Act 
concerning the conditions of accession of the Republic of Austria, the Republic of Finland 
and the Kingdom of Sweden and the adjustments to the Treaties on which the European 
Union is founded, is to be interpreted as applying to customs claims which arose in one 
Member State under an instrument issued by that State before that directive entered 
into force in the other Member State, where the requested authority is situated. 
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JUDGMENT OF THE COURT (First Chamber) 

14 January 2010 

(Mutual assistance for the recovery of claims – Directive 76/308/EEC – Jurisdiction to 
review of the courts of the Member State in which the requested authority is situated – 
Enforceability of an instrument permitting enforcement – Lawfulness of notification of 

the instrument to the debtor – Notification in a language not understood by the 
addressee) 

In Case C-233/08, 

REFERENCE for a preliminary ruling under Article 234 EC, from the Nejvyšší správní 
soud (Czech Republic), made by decision of 5 May 2008, received at the Court on 
30 May 2008, in the proceedings 

Milan Kyrian 

v 

Celní úřad Tábor, 

THE COURT (First Chamber), 

(…) gives the following 

Judgment 

1        This reference for a preliminary ruling concerns the interpretation of Article 12(3) of 
Council Directive 76/308/EEC of 15 March 1976 on mutual assistance for the recovery 
of claims relating to certain levies, duties, taxes and other measures (OJ 1976 L 73, p. 18), 
as amended by Council Directive 2001/44/EC of 15 June 2001 (OJ 2001 L 175, p. 17, 
‘Directive 76/308’). 

2        The reference was brought in the context of proceedings between Mr Kyrian and Celní 
úřad Tábor (Customs Office, Tábor) concerning the review of the enforceability of an 
instrument permitting enforcement issued by the Hauptzollamt Regensburg (Principal 
Customs Office, Regensburg) (Germany). 

 Legal context  

 Community legislation 

3        The purpose of Directive 76/308 is to eliminate obstacles to the establishment and 
functioning of the common market resulting from the territorial limitation of the scope 
of application of national provisions relating to recovery, inter alia of customs duties. 

4        According to the sixth recital in the preamble to Directive 76/308, different forms of 
assistance must be afforded by the requested authority in compliance with the laws, 
regulations and administrative provisions governing the matters concerned in the 
Member State in which it is situated, whilst the seventh recital thereof states that it is 
necessary to lay down the conditions in accordance with which requests for assistance 
are to be drawn up by the applicant authority and to give a limitative definition of the 
particular circumstances in which the requested authority may refuse assistance in any 
given case. 

5        The 10th recital of Directive 76/308 states that it is possible that, during the recovery 
procedure in the Member State in which the requested authority is situated, the claim or 
the instrument authorising its enforcement issued in the Member State in which the 
applicant authority is situated may be contested by the person concerned and that it 
should be laid down in such cases that the person concerned must bring the action 
contesting the claim before the competent body of the Member State in which the 
applicant authority is situated and that the requested authority must suspend any 
enforcement proceedings which it has begun until a decision is taken by the 
aforementioned body. 
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6        Article 4(3) of Directive 76/308 provides: 

‘The requested authority shall not be obliged to supply information:  

(a)      which it would not be able to obtain for the purpose of recovering similar claims 
arising in the Member State in which it is situated; 

(b)      which would disclose any commercial, industrial or professional secrets; or 

(c)      the disclosure of which would be liable to prejudice the security of or be contrary 
to the public policy of the State.’ 

7        According to Article 5(1) of that directive, the requested authority, at the request of the 
applicant authority, and in accordance with the rules of law in force for the notification 
of similar instruments or decisions in the Member State in which the requested authority 
is situated, is to notify to the addressee all instruments and decisions, including those of 
a judicial nature, which emanate from the Member State in which the applicant authority 
is situated and which relate to a claim and/or to its recovery. 

8        Article 5(2) of the Directive states that the request for notification is to indicate the name, 
address and any other relevant information relating to the identification to which the 
applicant authority normally has access of the addressee concerned, the nature and the 
subject of the instrument or decision to be notified, if necessary the name, address and 
any other relevant information relating to the identification to which the applicant 
authority normally has access of the debtor and the claim to which the instrument or 
decision relates, and any other useful information. 

9        Article 6 of Directive 76/308 provides: 

‘1.      At the request of the applicant authority, the requested authority shall, in 
accordance with the laws, regulations or administrative provisions applying to the 
recovery of similar claims arising in the Member State in which the requested authority 
is situated, recover claims which are the subject of an instrument permitting their 
enforcement. 

2.      For this purpose any claim in respect of which a request for recovery has been made 
shall be treated as a claim of the Member State in which the requested authority is 
situated, except where Article 12 applies.’ 

10      Article 7(1), (2) and (3) of that directive provide: 

‘1.      The request for recovery of a claim which the applicant authority addresses to the 
requested authority must be accompanied by an official or certified copy of the 
instrument permitting its enforcement, issued in the Member State in which the 
applicant authority is situated and, if appropriate, by the original or a certified copy of 
other documents necessary for recovery. 

2.      The applicant authority may not make a request for recovery unless: 

(a)      the claim and/or the instrument permitting its enforcement are not contested in 
the Member State in which it is situated, except in cases where the second 
subparagraph of Article 12(2) is applied; 

(b)      it has, in the Member State in which it is situated, applied appropriate recovery 
procedures available to it on the basis of the instrument referred to in paragraph 
1, and the measures taken will not result in the payment in full of the claim. 

3.      The request for recovery shall indicate: 

(a)      the name, address and any other relevant information relating to the identification 
of the person concerned and/or to the third party holding his or her assets; 

…’ 

11      Article 8 of that directive provides: 



 

8 

 

‘1.      The instrument permitting enforcement of the claim shall be directly recognised 
and automatically treated as an instrument permitting enforcement of a claim of the 
Member State in which the requested authority is situated. 

2.      Notwithstanding the first paragraph, the instrument permitting enforcement of the 
claim may, where appropriate and in accordance with the provisions in force in the 
Member State in which the requested authority is situated, be accepted as, recognised as, 
supplemented with, or replaced by an instrument authorising enforcement in the 
territory of that Member State. 

Within three months of the date of receipt of the request for recovery, Member States 
shall endeavour to complete such acceptance, recognition, supplementing or 
replacement, except in cases where the third subparagraph is applied. They may not be 
refused if the instrument permitting enforcement is properly drawn up. The requested 
authority shall inform the applicant authority of the grounds for exceeding the period of 
three months. 

If any of these formalities should give rise to contestation in connection with the claim 
and/or the instrument permitting enforcement issued by the applicant authority, Article 
12 shall apply.’ 

12      Article 12(1) to (3) of Directive 76/308 states: 

‘1.      If, in the course of the recovery procedure, the claim and/or the instrument 
permitting its enforcement issued in the Member State in which the applicant authority 
is situated are contested by an interested party, the action shall be brought by the latter 
before the competent body of the Member State in which the applicant authority is 
situated, in accordance with the laws in force there. This action must be notified by the 
applicant authority to the requested authority. The party concerned may also notify the 
requested authority of the action. 

2.      As soon as the requested authority has received the notification referred to in 
paragraph 1 either from the applicant authority or from the interested party, it shall 
suspend the enforcement procedure pending the decision of the body competent in the 
matter, unless the applicant authority requests otherwise in accordance with the second 
subparagraph … 

Notwithstanding the first subparagraph of paragraph 2, the applicant authority may in 
accordance with the law, regulations and administrative practices in force in the Member 
State in which it is situated, request the requested authority to recover a contested claim, 
in so far as the relevant laws, regulations and administrative practices in force in the 
Member State in which the requested authority is situated allow such action. If the result 
of contestation is subsequently favourable to the debtor, the applicant authority shall be 
liable for the reimbursement of any sums recovered, together with any compensation 
due, in accordance with the laws in force in the Member State in which the requested 
authority is situated. 

3.      Where it is the enforcement measures taken in the Member State in which the 
requested authority is situated that are being contested the action shall be brought 
before the competent body of that Member State in accordance with its laws and 
regulations.’ 

13      Article 17 of that directive provides: 

‘Requests for assistance, the instrument permitting the enforcement and other relevant 
documents shall be accompanied by a translation in the official language, or one of the 
official languages of the Member State in which the requested authority is situated, 
without prejudice to the latter authority’s right to waive the translation.’ 

14      Under Article 23 thereof, the Directive is not to prevent ‘a greater measure of mutual 
assistance being afforded either now or in the future by particular Member States under 
any agreements or arrangements, including those for the notification of legal or 
extra-legal acts’. 

 National legislation 
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15       According to Paragraph 2(7) of Law No 191/2004, on international assistance for the 
recovery of certain financial claims (Zákon č. 191/2004 Sb., o mezinárodní pomoci při 
vymáhání některých finančních pohledávek), when acting in pursuance of international 
assistance, Law No 337/1992 on the administration of taxes and fees (Zákon 
č. 337/1992 Sb., o správě daní a poplatků) is to apply, save where Law No 191/2004 
provides otherwise. 

16      Paragraph 5 of Law No 191/2004, headed ‘Enforcement of Claims’, provides: 

‘1. … At the request of the competent body of another State, the Ministry shall ensure the 
enforcement of claims; … The request for recovery must be justified by means of the 
original or a certified copy of the instrument authorising enforcement capable of being 
enforced in the State of the competent body. 

2. The Ministry shall proceed to the enforcement provided that the request for recovery 
contains: 

(a)       the forename, surname and place of residence of the natural person or the seat of 
the legal person who is the debtor or, where necessary, the person required to pay 
the claim under the law of the State of the competent body ... and any other 
necessary information to identify the debtor or another person in possession of 
his assets, 

(b)       the nature and amount of the claim and the amount of the interest, penalties, fines 
and costs relating thereto which are due and indicated in the currencies of the two 
States, specifying the instrument authorising enforcement, 

(c)       information on the legal force of the instrument authorising enforcement and on 
the prescription or limitation period of the right to recover the claim, 

… 

(f)       a declaration by the competent body of the other State under Paragraph 6(2), … 

3. … If the request does not contain the information referred to in paragraph 2, the 
Ministry shall proceed to the recovery only to the extent that, at its request, that 
information is completed.’ 

17      Under Paragraph 6(1) of Law No 191/2004, the document constituting the instrument 
permitting the enforcement of the claim in the State of the competent authority is, from 
the date of receipt of the complete request for recovery, to be recognised directly as an 
instrument permitting the enforcement of the claim in the Czech Republic. According to 
Paragraph 6(2) thereof, on the basis of the request for recovery, the Ministry can initiate 
the recovery of the claim only if the competent body of the other State declares that the 
instrument permitting the enforcement of the claim is not contested in the State of the 
competent body, except in the cases referred to in Paragraph 7(1) thereof, and that the 
recovery procedure has already been instituted in the State of the competent body 
without leading to the payment of the claim in full. 

18       Paragraph 13(1) of Law No 191/2004 states: 

‘Exchanges of information between the Ministry and the competent body of the other 
State shall be in the official language of the State whose competent body was requested 
to help in the recovery. … The official language of the State which was requested to help 
in the recovery shall not be used where the Ministry and the competent body of the other 
State agree otherwise.’ 

19       Paragraph 32(1) of Law No 337/1992 provides:  

‘In tax proceedings, liability may only be imposed and rights acknowledged only by 
decision. Such decisions are legally effective in respect of the recipient only where they 
are properly served on or communicated to him, save where this Law or a special law 
provides otherwise.’ 
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20       Paragraph 73 of Law No 337/1992 describes the procedure for recovering arrears of tax. 
Under Paragraph 73(7) thereof, concerning tax enforcement, the Civil Procedure Code is 
to apply mutatis mutandis. 

21       Under Paragraph 261a(1) of Law No 99/1963 on the Civil Procedure Code (Zákon č. 
99/1963 Sb., občanský soudní řád), as amended, the enforcement of a decision may be 
ordered only where the decision contains the identification of the person who is entitled 
and the debtor, the determination of the scope and content of the obligations for the 
fulfilment of which application for the enforcement of the decision has been made and 
the time-limits fixed for the fulfilment of the obligation. 

22       As the national court has stated, according to the settled case-law of the Czech higher 
courts, the identification of the debtor must be exact and non-interchangeable or at least 
it must be possible, without any doubt, to deduce from the instrument permitting 
enforcement of the claim concerned on whom the obligation was imposed (decision of 
the Nejvyšší soud of the Czech Republic of 25 February 1999, č.j. 21 Cdo 2101/98, 
published in Soudní judikatura 6/1999, p. 233). In the declaratory judgment of the 
Nejvyšší soud (Supreme Court) of the Czech Socialist Republic of 18 February 1981 Cpj 
159/79 (Sbírka soudních rozhodnutí a stanovisek, 1981, p. 499), it was also established 
that a decision which does not contain an exact identification of the debtor is not an 
enforceable decision nor may it form the basis for enforcement of the decision. By the 
same token, it follows from the order of the extended composition of the national court 
of 26 October 2005, č.j. 2 Afs 81/2004-54, that enforcement measures carried out on the 
basis of an instrument insufficiently designating the addressee must be annulled. 

 The dispute in the main proceedings and the questions referred for a preliminary 
ruling 

23       On 2 July 1999, Hauptzollamt Weiden (Principal Customs Office, Weiden) (Germany) 
sent an assessment notice to ‘Milan Kyrian, Studnicni 836, 39811 Protivin, Czech 
Republic’, requiring him to pay excise duty in the amount of DEM 218 520. The 
instrument permitting enforcement subsequently sent by the Hauptzollamt Weiden was 
served on 6 August 1999 through the Ministerstvo financí – Generální ředitelství cel 
(Czech Ministry of Finance – Directorate General of Customs, ‘the requested authority in 
the main proceedings’).  

24       On 28 September 2004, the Hauptzollamt Regensburg (‘the applicant authority’) issued a 
payment notice and, on 7 October 2004, requested, pursuant to Article 6 of Directive 
76/308, the requested authority in the main proceedings to recover the excise duty 
pursuant to the instrument permitting enforcement issued by the Hauptzollamt Weiden. 
In the request for recovery, the applicant in the main proceedings was identified as the 
debtor by his forename, surname, address and date of birth, and the amount of the excise 
duty together with a penalty, was stated as a total of CZK 3 258 625.30. 

25       In December 2004, the requested authority in the main proceedings delegated the 
recovery of the tax arrears concerned to Celní úřad Tábor. That customs office issued, in 
December 2004, two requests for payment of arrears of tax concerning the excise duty 
and the penalty respectively, granting a time-limit for payment pursuant to Paragraph 
73(1) of Law No 337/1992. Mr Kyrian lodged an appeal against those requests which the 
Celní ředitelství České Budějovice (Customs Directorate, České Budějovice) (Czech 
Republic) dismissed by two decisions of 4 March 2005 and 6 April 2005. That rejection 
was confirmed by order of the Krajský soud v Českých Budějovicích (Regional Court, 
České Budějovice) of 5 October 2005 and by judgment of the Nejvyšší správní soud 
(Supreme Administrative Court) of 28 June 2006. 

26       On 6 March 2006, Celní úřad Tábor issued a warrant of execution for the arrears of 
excise duty concerned by means of deductions from Mr Kyrian’s salary. The applicant 
lodged complaints against that warrant of execution, which Celní úřad Tábor dismissed 
by decision of 31 October 2006. 

27       Mr Kyrian brought an action in the Krajský soud v Českých Budějovicích against the 
warrant of execution. In particular, he claimed that the identification of the addressee in 
the instrument permitting enforcement issued by the Hauptzollamt Weiden by 
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forename, surname and address was insufficient, since the instrument might equally well 
apply to Mr Kyrian’s father or son, since they are also called Milan Kyrian and live at the 
same address. As the notification document does not specify to which of the three 
persons of the same name the instrument permitting enforcement should have been 
given, that instrument cannot be enforced, because it was not properly notified. 

28       Mr Kyrian also complained that, as he did not understand the documents which were 
addressed to him by the German customs authorities in German, he was unable to take 
the appropriate legal steps to defend his rights. He was not obliged to have the 
documents translated at his own expense. 

29       The Krajský soud v Českých Budějovicích, sitting at first instance, dismissed the action by 
judgment of 14 March 2007. It pointed out that, according to Paragraph 6(1) of Law 
No 191/2004, which implemented Directive 76/308, the instrument which serves as the 
instrument permitting the enforcement of the claim in the State where the applicant 
authority is situated is to be recognised directly as an instrument permitting the 
enforcement of the claim in the Czech Republic. Accordingly, neither the requested 
authority in the main proceedings nor the Krajský soud v Českých Budějovicích had 
jurisdiction to examine the complaints raised by Mr Kyrian against the instrument 
permitting enforcement issued by the Hauptzollamt Weiden. 

30       According to the Krajský soud v Českých Budějovicích, the fact that, in the request for 
recovery, Mr Kyrian was identified not only by his forename, surname and address, but 
also by date of birth clearly identified him as the debtor. According to the request for 
recovery and the document of notification annexed thereto, the instrument permitting 
the enforcement of the claim concerned was notified to him and is valid. In addition, the 
fact that the proceedings before the German customs authorities were held in German 
could not infringe Mr Kyrian’s rights. According to the Krajský soud v Českých 
Budějovicích, nothing prevented Mr Kyrian, in his own interests, from having the 
instrument permitting the enforcement of the claim concerned translated, including the 
instructions set out therein concerning the possibility of bringing an action against that 
instrument. 

31       Mr Kyrian appealed by way of cassation against that judgment of the Krajský soud v 
Českých Budějovicích to the Nejvyšší správní soud alleging, on the same grounds as 
those relied on at first instance, that the instrument permitting the enforcement of the 
claim concerned was not capable of being enforced. 

32       In those circumstances, the Nejvyšší správní soud decided to stay proceedings and refer 
the following questions to the Court for a preliminary ruling: 

‘1.       Must Article 12(3) of Council Directive [76/308] be interpreted as meaning that, 
where measures for enforcement of a claim are contested before the court of a 
Member State in which the requested authority has its seat, that court is entitled, 
in accordance with the legislation of that Member State, to review whether the 
instrument permitting enforcement … is enforceable and has been properly 
served on the debtor? 

2.       Does it follow from general legal principles of Community law, in particular from 
the principles of a right to a fair trial, sound administration and the rule of law, 
that service of the instrument permitting enforcement … on the debtor in a 
language other than one he understands, which, moreover, is not an official 
language of the State in which it is served on the debtor, constitutes a defect which 
makes it possible to refuse to enforce on the basis of such an instrument 
permitting enforcement?’ 

 The questions submitted for a preliminary ruling 

 The first question 

33       By its first question, which it is necessary to examine in two parts, the national court 
asks, essentially, whether Article 12(3) of Directive 76/308 is to be interpreted as 
meaning that the courts of the Member State where the requested authority is situated 
have jurisdiction, first, to review the enforceability of an instrument permitting 



 

12 

 

enforcement and, second, to verify whether the instrument was properly notified to the 
debtor. 

The jurisdiction of the courts of the Member State where the requested authority is situated 
to review the enforceability of the instrument permitting enforcement 

34       Directive 76/308 establishes common rules on mutual assistance in order to ensure the 
recovery of claims relating, inter alia, to certain levies, duties and taxes (see, to that 
effect, Case C-470/04 N [2006] ECR I-7409, paragraph 53). 

35       In order to ensure that Directive 76/308 is given full effect and an autonomous 
interpretation, reference should be made principally to its general scheme and objectives 
(see, by analogy, Case C-433/01 Blijdenstein [2004] ECR I-981, paragraph 24, and Case 
C-347/08 Vorarlberger Gebietskrankenkasse [2009] ECR I-0000, paragraph 35).  

36      In accordance with Article 8(1) of Directive 76/308, the instrument permitting 
enforcement is to be directly recognised and automatically treated as an instrument 
permitting enforcement of a claim of the Member State in which the requested authority 
is situated. Although, according to Article 8(2) thereof, the instrument may, where 
appropriate and in accordance with the provisions in force in the Member State in which 
the requested authority is situated, be accepted as, recognised as, supplemented with, or 
replaced by an instrument authorising enforcement in the territory of that Member 
State, such formalities may not be refused where the instrument is properly drawn up. It 
follows from the same provision that, if any of these formalities should give rise to a 
challenge concerning the claim and/or the instrument permitting enforcement thereof 
issued by the applicant authority, Article 12 of that directive is to apply. 

37       Article 12 of Directive 76/308 provides for a division of powers between the bodies of 
the Member States where the applicant authority is situated and those of the Member 
State where the requested authority is situated to hear any disputes concerning the 
claim, the instrument permitting enforcement or the enforcement measures. 

38       According to Article 12(1) of that directive, if the claim and/or the instrument permitting 
its enforcement issued in the Member State in which the applicant authority is situated 
are contested by an interested party, the action is to be brought by the latter before the 
competent body of that Member State, in accordance with the laws in force there. Article 
12(2) provides that as soon as the requested authority has received the notification of 
such action either from the applicant authority or from the interested party, it is to 
suspend the enforcement procedure pending the decision of the body competent in the 
matter, unless the applicant authority requests otherwise. 

39       On the other hand, under Article 12(3) of Directive 76/308, where it is the enforcement 
measures taken in the Member State in which the requested authority is situated that are 
being contested, the action is to be brought before the competent body of that Member 
State in accordance with its laws and regulations. 

40       That division of powers results from the fact that the claim and the instrument 
permitting enforcement are established on the basis of the law in force in the Member 
State in which the applicant authority is situated, whilst, for enforcement measures in 
the Member State in which the requested authority is situated, the latter applies, 
pursuant to Articles 5 and 6 of Directive 76/308, the provisions which its national law 
lays down for corresponding measures, that authority being the best placed to judge the 
legality of the measure according to its national law (see, by analogy, Case C-184/05 
Twoh International [2007] ECR I-7897, paragraph 36, and Case C-318/07 Persche [2009] 
ECR I-0000, paragraph 63). 

41       The division of powers does not, in principle, permit the requested authority to question 
the validity or enforceability of the measure or the decision of which notification is 
sought by the applicant authority. 

42       Although it thus falls, in principle, within the exclusive jurisdiction of the bodies of the 
Member State in which the applicant authority is situated to hear any disputes 
concerning the validity of the claim or the instrument permitting enforcement, it cannot 
be ruled out that, exceptionally, the bodies of the Member State in which the requested 
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authority is situated will be authorised to review whether the enforcement of the 
instrument is liable, in particular, to be contrary to the public policy of that last 
mentioned State and, where appropriate, to refuse to grant assistance in whole or in part 
or to make it subject to fulfilling certain conditions. 

43       In accordance with Articles 6 and 8 of Directive 76/308, the claim forming the 
subject-matter of a request for recovery and the instrument permitting the enforcement 
of the claim are treated in the same way as similar claims and instruments of the 
Member State in which the requested authority is situated. However, it is hard to 
imagine that an instrument permitting the enforcement of the claim would be enforced 
by that Member State if that enforcement were liable to be contrary to the public policy 
of that State. In addition, the public policy exception is provided for in Article 4(3) of 
Directive 76/308, in connection with requests for supply of information submitted by 
the applicant authority, whereby the requested authority may refuse such supply in 
particular where it would be liable to be contrary to the public policy of the Member 
State in which it is situated. 

44       It follows from all of the above that the courts of the Member State in which the 
requested authority is situated do not, in principle, have jurisdiction to review the 
enforceability of an instrument permitting enforcement. 

The jurisdiction of the courts of the Member State where the requested authority is situated 
to control whether the instrument permitting the enforcement of the claim was properly 
notified to the debtor 

45       In order to reply to the second part of the first question, it is necessary to interpret the 
expression ‘enforcement measures’ used in Article 12(3) of Directive 76/308. 

46       According to Article 5 of that directive, the first stage of the enforcement in the context of 
mutual assistance is, precisely, notification to the addressee by the requested authority 
of all instruments and decisions which emanate from the Member State in which the 
applicant authority is situated and which relate to a claim and/or to its recovery, the 
notification having to be carried out on the basis of the information supplied by the 
applicant authority. 

47       It follows that notification constitutes one of the enforcement measures referred to in 
Article 12(3) of Directive 76/308 and that, therefore, in accordance with that provision, 
it is before the competent body of the Member State in which the requested authority is 
situated that any action challenging that notification is to be brought. 

48       That interpretation is, moreover, confirmed by the fact that, as follows, essentially, from 
the sixth recital in the preamble to Directive 76/308 and Article 5(1) thereof, the 
notification was carried out in accordance with the rules of law in force for the 
notification of similar instruments or decisions in the Member State in which the 
requested authority is situated. 

49       As was pointed out in paragraph 40 above, the competent body of the Member State in 
which the requested authority is situated is best placed to interpret the laws and 
regulations in force in that Member State. 

50       Therefore, in reply to the first question, Article 12(3) of Directive 76/308 must be 
interpreted as meaning that the courts of the Member State where the requested 
authority is situated do not, in principle, have jurisdiction to review the enforceability of 
an instrument permitting enforcement. Conversely, where a court of that Member State 
hears a claim against the validity or correctness of the enforcement measures, such as 
the notification of the instrument permitting enforcement, that court has the power to 
review whether those measures were correctly effected in accordance with the laws and 
regulations of that Member State.  

 The second question 

51       As to the admissibility of the second question, the Czech Government argues that, as the 
judicial bodies of the Member State in which the requested authority is situated are not 
entitled to assess whether the general principles of Community law were complied with 
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when the measures were notified to the debtor, the preliminary question has no bearing 
on the decision of the national court concerned and is thus purely hypothetical. 

52       As the national court has jurisdiction to review the correctness of the notification, it is, in 
any event, also the competent body to find any irregularity in the notification procedure 
according to the law and regulations in force in the Member State where it is situated. 
Taking account of the clear explanations of the Nejvyšší správní soud in its order for 
reference as to the reasons why it considers that the second question referred is relevant 
and an answer is necessary for the resolution of the case before it, the question is, 
therefore, contrary to the Czech Government’s contentions, admissible. 

53       By its second preliminary question, the Nejvyšší správní soud asks, essentially, whether 
it is possible to consider as correct the notification of an instrument permitting 
enforcement where that notification was made in the territory of the Member State in 
which the requested authority is situated in a language which the addressee does not 
understand and which is not the official language of that Member State. 

54       It should be pointed out that Directive 76/308 lays down no rules stating that the 
notification of an instrument permitting enforcement in a language other than that 
understood by the addressee or the official language, or one of the official languages of 
the Member State in which the requested authority is situated is unlawful. 

55       Article 17 of Directive 76/308 provides that requests for assistance, the instrument 
permitting the enforcement and other relevant documents are to be accompanied by a 
translation in the official language, or one of the official languages, of the Member State 
in which the requested authority is situated, without prejudice to the latter authority’s 
right to waive the translation without the same power being offered to the addressee of 
the instrument permitting the enforcement of the claim. 

56       However, as the Czech Government together with the German Government and the 
Commission rightly states, the translations envisaged in that provision are destined for 
the requested authority for its purposes and not for the debtor. Moreover, as the 
Commission also correctly states, by way of comparison between the regime under 
Directive 76/308 and that of judicial cooperation in civil and commercial matters as 
established in particular by the Regulation (EC) No 1393/2007 of the European 
Parliament and of the Council of 13 November 2007 on the service in the Member States 
of judicial and extrajudicial documents in civil or commercial matters (service of 
documents), and repealing Council Regulation (EC) No 1348/2000 (OJ 2007 L 324, 
p. 79), that latter being subject to different rules from those which frame judicial 
cooperation in administrative and fiscal matters, the procedure before the tax authorities 
or the subsequent notification of decisions are governed by the laws of the Member 
States. 

57       It follows from the purpose of the Directive 76/308 that it is intended to ensure, in 
particular, the effective notification of all instruments and decisions, including those of a 
judicial nature, which emanate from the Member State in which the applicant authority 
is situated and which relate to a claim and/or to its recovery. However, that directive 
cannot attain that purpose unless it respects the legitimate interests of the addressees of 
the notifications (see, by analogy, Case C-473/04 Plumex [2006] ECR I-1417, 
paragraph 21). 

58       It should be pointed out in that regard that the function of notification, in due time, is to 
make it possible for the addressee to understand the subject-matter and the cause of the 
notified measure and to assert his rights (see, to that effect, Case C-14/07 Weiss und 
Partner [2008] ECR I-3367, paragraph 73). 

59       Therefore, in the context of mutual assistance pursuant to Directive 76/308, the 
addressee of the instrument permitting enforcement must be placed in a position to 
identify with a degree of certainty at the very least the subject-matter of the claim and 
the cause of action. 

60       In a proceeding such as that in the main action, such is the case where the notification is 
made in an official language of the Member State in which the requested authority is 
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situated. Under Article 5(1) of Directive 76/308, the addressee is notified by the 
requested authority in accordance with the rules of law in force for the notification of 
similar instruments or decisions in the Member State in which that authority is situated, 
which implies, in particular, notification in an official language of that Member State. 

61       Given that Directive 76/308 does not set out the consequences where the notification is 
made in a language other than the official language of the Member State in which the 
requested authority is situated, it is for the national court to apply national law while 
taking care to ensure the full effectiveness of Community law, a task which may lead it to 
interpret a national rule which has been drawn up with only a purely domestic situation 
in mind in order to apply it to the cross-border situation at issue (see, to that effect, Case 
C-443/03 Leffler [2005] ECR I-9611, paragraph 51). 

62       In accordance with the settled case-law of the Court, in the absence of express 
Community provisions, it is for the domestic legal system of each Member State to 
determine the procedural conditions governing actions at law intended to ensure the 
protection of directly effective Community law rights (see, to that effect Case 33/76 
Rewe-Zentralfinanz and Rewe-Zentral [1976] ECR I-1989, paragraph 5 and Leffler, 
paragraph 49). The Court has also held that those conditions cannot be less favourable 
than those relating to rights originating in the domestic legal order (principle of 
equivalence) and cannot make it impossible or excessively difficult in practice to exercise 
rights conferred by the Community legal order (principle of effectiveness) (see 
Rewe-Zentralfinanz and Rewe-Zentral, paragraph 5; Case C-261/95 Palmisani [1997] ECR 
I-4025, paragraph 27; Case C-231/96 Edis [1998] ECR I-4951, paragraph 34; and Leffler, 
paragraph 50). 

63       It is therefore necessary to reply to the second question for a preliminary ruling that, in 
the framework of the mutual assistance introduced pursuant to Directive 76/308, in 
order for the addressee of an instrument permitting enforcement to be placed in a 
position to enforce his rights, he must receive the notification of that instrument in an 
official language of the Member State in which the requested authority is situated. In 
order to ensure compliance with that right, it is for the national court to apply national 
law while taking care to ensure the full effectiveness of Community law. 

 Costs 

64       Since these proceedings are, for the parties to the main proceedings, a step in the action 
pending before the national court, the decision on costs is a matter for that court. Costs 
incurred in submitting observations to the Court, other than the costs of those parties, 
are not recoverable. 

On those grounds, the Court (First Chamber) hereby rules: 

1.       Article 12(3) of Council Directive 76/308/EEC of 15 March 1976 on mutual 
assistance for the recovery of claims relating to certain levies, duties, taxes and 
other measures, as amended by Council Directive 2001/44/EC of 15 June 2001, 
must be interpreted as meaning that the courts of the Member State where the 
requested authority is situated do not, in principle, have jurisdiction to review the 
enforceability of an instrument permitting enforcement. Conversely, where a court 
of that Member State hears a claim against the validity or correctness of the 
enforcement measures, such as the notification of the instrument permitting 
enforcement, that court has the power to review whether those measures were 
correctly effected in accordance with the laws and regulations of that Member 
State. 

2.       In the framework of the mutual assistance introduced pursuant to Directive 
76/308, as amended by Directive 2001/44, in order for the addressee of an 
instrument permitting enforcement to be placed in a position to enforce his rights, 
he must receive the notification of that instrument in an official language of the 
Member State in which the requested authority is situated. In order to ensure 
compliance with that right, it is for the national court to apply national law while 
taking care to ensure the full effectiveness of Community law. 
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JUDGMENT OF THE COURT (Second Chamber) 

26 April 2018  

(Reference for a preliminary ruling — Mutual assistance for the recovery of claims — Directive 
2010/24/EU — Article 14 — Right to an effective remedy — Charter of Fundamental Rights of 
the European Union — Article 47 — Possibility for the requested authority to refuse recovery 

assistance on the basis that the claim was not duly notified) 

In Case C-34/17, 

REQUEST for a preliminary ruling under Article 267 TFEU from the High Court (Ireland), made 
by decision of 16 January 2017, received at the Court on 24 January 2017, in the proceedings 

Eamonn Donnellan 

v 

The Revenue Commissioners, 

 

THE COURT (Second Chamber), 

(…) gives the following 

Judgment 

1         This request for a preliminary ruling concerns the interpretation of Article 14(1) and (2) 
of Council Directive 2010/24/EU of 16 March 2010 concerning mutual assistance for the 
recovery of claims relating to taxes, duties and other measures (OJ 2010 L 84, p. 1). 

2         The request has been made in proceedings between Mr Eamonn Donnellan and the 
Revenue Commissioners (‘the Commissioners’), concerning the recovery of a claim 
consisting of a fine imposed on Mr Donnellan by a Greek customs authority and the 
interest, costs or penalties relating to that fine.  

 Legal context 

 Directive 2010/24 

3         Directive 2010/24 was adopted on the basis of Articles 113 and 115 TFEU. Recitals 1, 7, 
17, 20 and 21 of that directive state as follows: 

‘(1)      Mutual assistance between the Member States for the recovery of each others’ 
claims and those of the Union with respect to certain taxes and other measures 
contributes to the proper functioning of the internal market. … 

… 

(7)      Mutual assistance may consist of the following: the requested authority may 
supply the applicant authority with the information which the latter needs in 
order to recover claims arising in the applicant Member State and notify to the 
debtor all documents relating to such claims emanating from the applicant 
Member State. The requested authority may also recover, at the request of the 
applicant authority, the claims arising in the applicant Member State, or take 
precautionary measures to guarantee the recovery of these claims. 

… 

(17)     This Directive should not prevent the fulfilment of any obligation to provide 
wider assistance ensuing from bilateral or multilateral agreements or 
arrangements. 

… 

(20)    Since the objectives of this Directive, namely the provision of a uniform system of 
recovery assistance within the internal market, cannot be sufficiently achieved by 
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the Member States and can therefore … be better achieved at the level of the 
Union, the Union may adopt measures, in accordance with the principle of 
subsidiarity … 

(21)    This Directive respects the fundamental rights and observes the principles which 
are recognised in particular by the Charter of Fundamental Rights of the European 
Union.’ 

4         Article 1 of that directive, entitled ‘Subject matter’, states that the directive ‘lays down 
the rules under which the Member States are to provide assistance for the recovery in a 
Member State of any claims referred to in Article 2 which arise in another Member State’. 

5         Article 2 of that directive, entitled ‘Scope’, provides: 

‘1.      This Directive shall apply to claims relating to the following: 

(a)       all taxes and duties of any kind levied by or on behalf of a Member State or its 
territorial or administrative subdivisions, including the local authorities, or on 
behalf of the Union; 

… 

2.       The scope of this Directive shall include: 

(a)       administrative penalties, fines, fees and surcharges relating to the claims for 
which mutual assistance may be requested in accordance with paragraph 1, 
imposed by the administrative authorities that are competent to levy the taxes or 
duties concerned or carry out administrative enquiries with regard to them, or 
confirmed by administrative or judicial bodies at the request of those 
administrative authorities; 

… 

(c)      interest and costs relating to the claims for which mutual assistance may be 
requested in accordance with paragraph 1 or point (a) or (b) of this paragraph. 

…’ 

6         Article 8 of that directive, entitled ‘Request for notification of certain documents relating 
to claims’, states: 

‘1.      At the request of the applicant authority, the requested authority shall notify to the 
addressee all documents, including those of a judicial nature, which emanate from the 
applicant Member State and which relate to a claim as referred to in Article 2 or to its 
recovery. 

…’ 

7         Article 10 of Directive 2010/24, entitled ‘Request for recovery’, provides, in paragraph 1: 

‘At the request of the applicant authority, the requested authority shall recover claims 
which are the subject of an instrument permitting enforcement in the applicant Member 
State.’ 

8         Article 11 of that directive, entitled ‘Conditions governing a request for recovery’, 
provides, in paragraph 1: 

‘The applicant authority may not make a request for recovery if and as long as the claim 
and/or the instrument permitting its enforcement in the applicant Member State are 
contested in that Member State, except in cases where the third subparagraph of 
Article 14(4) applies.’ 

9         Article 12 of that directive, entitled ‘Instrument permitting enforcement in the requested 
Member State and other accompanying documents’, provides: 

‘1.      Any request for recovery shall be accompanied by a uniform instrument permitting 
enforcement in the requested Member State. 
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This uniform instrument permitting enforcement in the requested Member State shall 
reflect the substantial contents of the initial instrument permitting enforcement, and 
constitute the sole basis for the recovery and precautionary measures taken in the 
requested Member State. It shall not be subject to any act of recognition, supplementing 
or replacement in that Member State. 

The uniform instrument permitting enforcement shall contain at least the following 
information: 

(a)      information relevant to the identification of the initial instrument permitting 
enforcement, a description of the claim, including its nature, the period covered by 
the claim, any dates of relevance to the enforcement process, and the amount of 
the claim and its different components such as principal, interest accrued, etc.; 

(b)      name and other data relevant to the identification of the debtor; 

(c)      name, address and other contact details regarding:  

(i)       the office responsible for the assessment of the claim, and, if different; 

(ii)       the office where further information can be obtained concerning the claim 
or the possibilities for contesting the payment obligation. 

…’ 

10       Article 13 of Directive 2010/24, entitled ‘Execution of the request for recovery’, 
provides: 

‘1.      For the purpose of the recovery in the requested Member State, any claim in 
respect of which a request for recovery has been made shall be treated as if it was a 
claim of the requested Member State, except where otherwise provided for in this 
Directive. The requested authority shall make use of the powers and procedures 
provided under the laws, regulations or administrative provisions of the requested 
Member State applying to claims concerning the same or, in the absence of the same, a 
similar tax or duty, except where otherwise provided for in this Directive. 

… 

3.      From the date on which the recovery request is received, the requested authority 
shall charge interest for late payment in accordance with the laws, regulations and 
administrative provisions in force in the requested Member State. 

…’ 

11       Article 14 of Directive 2010/24, entitled ‘Disputes’, provides: 

‘1.      Disputes concerning the claim, the initial instrument permitting enforcement in the 
applicant Member State or the uniform instrument permitting enforcement in the 
requested Member State and disputes concerning the validity of a notification made by a 
competent authority of the applicant Member State shall fall within the competence of 
the competent bodies of the applicant Member State. If, in the course of the recovery 
procedure, the claim, the initial instrument permitting enforcement in the applicant 
Member State or the uniform instrument permitting enforcement in the requested 
Member State is contested by an interested party, the requested authority shall inform 
that party that such an action must be brought by the latter before the competent body of 
the applicant Member State in accordance with the laws in force there. 

2.      Disputes concerning the enforcement measures taken in the requested Member 
State or concerning the validity of a notification made by a competent authority of the 
requested Member State shall be brought before the competent body of that Member 
State in accordance with its laws and regulations. 

3.      Where an action as referred to in paragraph 1 has been brought before the 
competent body of the applicant Member State, the applicant authority shall inform the 
requested authority thereof and shall indicate the extent to which the claim is not 
contested. 
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4.      As soon as the requested authority has received the information referred to in 
paragraph 3, either from the applicant authority or from the interested party, it shall 
suspend the enforcement procedure, as far as the contested part of the claim is 
concerned, pending the decision of the body competent in the matter, unless the 
applicant authority requests otherwise in accordance with the third subparagraph of this 
paragraph. 

At the request of the applicant authority, or where otherwise deemed to be necessary by 
the requested authority, … the requested authority may take precautionary measures to 
guarantee recovery in so far as the laws or regulations in force in the requested Member 
State allow such action. 

The applicant authority may, in accordance with the laws, regulations and administrative 
practices in force in the applicant Member State, ask the requested authority to recover a 
contested claim or the contested part of a claim, in so far as the relevant laws, regulations 
and administrative practices in force in the requested Member State allow such action. 
Any such request shall be reasoned. If the result of contestation is subsequently 
favourable to the debtor, the applicant authority shall be liable for reimbursing any sums 
recovered, together with any compensation due, in accordance with the laws in force in 
the requested Member State. 

… ’ 

12       Under Article 28 of that directive, Member States were required to adopt and publish, by 
31 December 2011, the laws, regulations and administrative provisions necessary to 
comply with that directive and to apply those provisions from 1 January 2012. 

13       Article 29 of Directive 2010/24 repealed, with effect from 1 January 2012, Council 
Directive 2008/55/EC of 26 May 2008 on mutual assistance for the recovery of claims 
relating to certain levies, duties, taxes and other measures (OJ 2008 L 150, p. 28).  

14       Directive 2008/55 had codified Council Directive 76/308/EEC of 15 March 1976 on 
mutual assistance for the recovery of claims relating to certain levies, duties, taxes and 
other measures (OJ 1976 L 73, p. 18) and the acts amending it.  

 Implementing Regulation (EU) No 1189/2011 

15       Commission Implementing Regulation (EU) No 1189/2011 of 18 November 2011 laying 
down detailed rules in relation to certain provisions of Directive 2010/24 (OJ 2011 
L 302, p. 16) states, in Article 15(1): 

‘Requests for recovery or for precautionary measures shall include a declaration that the 
conditions laid down in Directive 2010/24/EU for initiating the mutual assistance 
procedure have been fulfilled.’ 

 The dispute in the main proceedings and the question referred for a preliminary 
ruling 

16       Mr Donnellan, who is an Irish national, was recruited in 2002 as a driver of heavy goods 
vehicles by TLT International Ltd, a transport undertaking established under Irish law.  

17      In July 2002, Mr Donnellan, on the instructions of that undertaking, collected, from a 
trader established in Greece, 23 pallets of olive oil. The consignment note relating to 
those goods indicated that the consignee of those goods was an undertaking operating 
supermarkets in Ireland.  

18      On 26 July 2002, Mr Donnellan presented that consignment note to the customs office of 
the port of Patras (Greece). On that occasion, a customs agent, during an inspection of 
those goods, discovered, in addition to the olive oil, 171 800 packets of contraband 
cigarettes. Following that discovery, Mr Donnellan was arrested and the vehicle and its 
cargo were seized.  

19       On 29 July 2002, Mr Donnellan was found guilty at first instance of smuggling and issuing 
fictitious tax data. Those offences led to the sentencing of Mr Donnellan to prison 
sentences of three years and one year respectively. Mr Donnellan was imprisoned 
immediately.  
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20       On 17 October 2002, Mr Donnellan was acquitted of both charges on appeal and was 
released immediately. 

21       On 27 April 2009, the customs office of Patras issued a notice for the imposition on 
Mr Donnellan of an administrative penalty of EUR 1 097 505 on the basis that the cargo 
seized in July 2002 contained 171 800 packets of contraband cigarettes. 

22       On 19 June 2009, the Greek Embassy in Ireland sent a letter by recorded delivery to 
‘Mr Donnellan Eamonn Ballyhaunis, Ireland’, inviting him to make contact with the 
embassy’s services as soon as possible so that he could come to receive and sign 
important documents concerning him.  

23       By decision of 15 July 2009, by way of a follow-up to the notice of 27 April 2009, the 
customs office of Patras imposed a fine of EUR 1 097 505 on Mr Donnellan. The same 
day, that fine was published in the Official Journal of the Hellenic Republic.  

24       On 14 November 2012, the Greek authorities sent to the Commissioners, in English, a 
request for recovery, within the meaning of Article 10 of Directive 2010/24, relating to 
that fine of EUR 1 097 505, increased by interest of EUR 384 126.76 and costs or 
penalties of EUR 26 340.12. 

25       That request contained, inter alia, by way of a declaration, as required by Article 15 of 
Implementing Regulation No 1189/2011, that the conditions laid down in Directive 
2010/24 for initiating the mutual assistance procedure had been fulfilled, the following 
information: 

–         ‘The claim(s) is (are) not contested’; 

–         ‘The claim(s) may no longer be contested by an administrative appeal/by an 
appeal to the courts’; 

–         ‘Appropriate recovery procedures have been applied in the State of the applicant 
authority but will not result in the payment in full of the claim’. 

26       On 15 November 2012, Mr Donnellan received a letter from the Commissioners, dated 
14 November 2012, reclaiming from him, within 30 days, the amount of 
EUR 1 507 971.88 by way of recovery of the fine, interest and costs or penalties which 
formed the subject matter of the request made by the Greek authorities. 

27       Attached to that letter, in English, was the ‘uniform instrument’ referred to in Article 12 
of Directive 2010/24. That instrument made reference to the abovementioned decision 
of the customs office of Patras and described the claim in question as follows: ‘Multiple 
duties for illegal cigarette trading’. 

28       That instrument stated Mr Donnellan’s passport number and described his address as 
‘known’. 

29       As soon as he had received that letter of 14 November 2012, Mr Donnellan engaged the 
services of a solicitor with a view to seeking clarifications regarding the decision of the 
customs office of Patras.  

30       On 11 June 2014, Mr Donnellan brought proceedings before the High Court (Ireland) 
seeking relief from the demand for enforcement of the request for recovery of the 
amounts claimed.  

31       On 12 December 2014, an interlocutory injunction order restraining enforcement was 
granted by that court, pending a ruling on the substance of the case.  

32       The Commissioners argue before the High Court that, in the absence of an action brought 
by Mr Donnellan in Greece with regard to the claim in question, they are required to give 
a positive response to the request for recovery and to proceed with enforcement of that 
request.  

33       Mr Donnellan argues that he was deprived of his right to an effective remedy in Greece 
and that, in those circumstances, a positive response to that request for recovery cannot 
be given by the Commissioners. 
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34       In that regard, Mr Donnellan produced, inter alia, before the referring court a report 
drawn up by Mr Siaperas, an expert in Greek law. According to that report, the last date 
on which Mr Donnellan could have brought an action against the decision of the customs 
office of Patras was 13 October 2009, that is to say, 90 days following the publication of 
the fine in the Official Journal of the Hellenic Republic.  

35       The referring court infers from all of the documents in the case file, first, that the 
registered letter of 19 June 2009, addressed by the Greek Embassy to Mr Donnellan, was 
not delivered to him, secondly, that Mr Donnellan became aware of the existence of the 
decision imposing the fine on him on 15 November 2012, and, thirdly, that he was 
informed of the content of, and the reasons for, that decision only by subsequent letters, 
inter alia by letters of 31 March 2014 and of 29 December 2015 from the Greek Ministry 
of Finance.  

36       According to the referring court, it is apparent from the settled case-law of the Irish 
courts, the Irish Constitution and Ireland’s obligations under the European Convention 
for the Protection of Human Rights and Fundamental Freedoms, signed in Rome on 
4 November 1950 (‘the ECHR’), that no Irish court could authorise the enforcement of a 
decision, such as that at issue in the main proceedings, which was not notified to the 
person concerned and which is, moreover, based on facts in respect of which that person 
was found to be innocent. The enforcement of such a decision would, in the referring 
court’s view, be contrary to public policy in Ireland.  

37       While finding that Directive 2010/24 does not permit the legality of the decision of the 
Greek authorities to be contested before the Irish courts, the referring court takes the 
view that the principles of EU law, as set out in the judgment of 14 January 2010, Kyrian 
(C-233/08, EU:C:2010:11), suggest nonetheless that exceptional circumstances may 
allow the referring court to rely on the Charter of Fundamental Rights of the European 
Union (‘the Charter’) in order to refuse enforcement of a request for recovery such as 
that at issue in the main proceedings.  

38      In those circumstances, the High Court decided to stay the proceedings and to refer the 
following question to the Court for a preliminary ruling: 

‘Is the High Court of Ireland precluded by Article 14(1) and (2) of Directive 2010/24 
when determining the enforceability in Ireland of a “uniform instrument permitting 
enforcement” issued on 14 November 2012 by the customs office of Patras for 
administrative penalties and fines in the sum of EUR 1 097 505 imposed on 15 July 2009 
for alleged smuggling on 26 July 2002 [increased to EUR 1 507 971.88 by virtue of 
interest and penalties] from: 

–         applying the right to an effective remedy and to a fair trial within a reasonable 
time for a citizen of Ireland and of the European Union in relation to the 
enforcement request [Article 47 of the Charter and Articles 6 and 13 of the ECHR, 
which correspond with rights for citizens under Articles 34, 38 and 40.3 of the 
Irish Constitution, in circumstances where the procedure involved was only first 
explained to [the person concerned] in a “non-official translation” to English … in 
a letter dated [29 December 2015] from the Ministry of Finance of the Hellenic 
Republic … to the Irish Revenue and the solicitors in Ireland for [the person 
concerned]]; 

–         taking account of the objectives of Directive 2010/24 to provide mutual assistance 
(recital 20 of Directive 2010/24) and to abide by the obligation to provide wider 
assistance ensuing from the ECHR (recital 17 of Directive 2010/24) such as the 
right to an effective remedy for citizens under Article 47 of the Charter and 
Article 13 of the ECHR; 

–         considering the full effectiveness of EU law for its citizens [having regard, in 
particular, to paragraph 63 of the judgment of 14 January 2010, Kyrian, C-233/08, 
[EU:C:2010:11]]?’ 
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 Consideration of the question referred 

39       By its question, the referring court asks, in essence, whether Article 14(1) and (2) of 
Directive 2010/24 must be interpreted as precluding an authority of a Member State 
from refusing to enforce a request for recovery concerning a claim relating to a fine 
imposed in another Member State on grounds connected to the right of the person 
concerned to an effective remedy before a court or tribunal. 

40       It should be noted at the outset that the principle of mutual trust between the Member 
States is of fundamental importance in EU law, given that it allows an area without 
internal borders to be created and maintained. That principle requires, particularly with 
regard to the area of freedom, security and justice, each of those States, save in 
exceptional circumstances, to consider all the other Member States to be complying with 
EU law and particularly with the fundamental rights recognised by EU law (Opinion 2/13 
(Accession of the European Union to the ECHR) of 18 December 2014, EU:C:2014:2454, 
paragraph 191 and the case-law cited). 

41       While coming within the area of the internal market, and not that of freedom, security 
and justice, Directive 2010/24 is also based on the principle of mutual trust referred to 
above. The implementation of the system of mutual assistance established by that 
directive depends on the existence of such trust between the national authorities 
concerned.  

42       It is apparent, in particular, from Article 12(1) of that directive that recovery of the claim 
in the requested Member State is based on the ‘uniform instrument’ by which the 
applicant authority sends to the requested authority information contained in the 
original instrument permitting enforcement in the applicant Member State. That uniform 
instrument is not subject to any act of recognition, supplementing or replacement in the 
requested Member State. 

43       Moreover, it follows from Article 14(1) of Directive 2010/24 that any contestation of 
that claim, initial instrument, uniform instrument or notification made by a competent 
authority of the applicant Member State must be brought before the competent bodies of 
that Member State and not before those of the requested Member State. 

44       Far from giving the bodies of the requested Member State the power to review the acts of 
the applicant Member State, Article 14(2) of Directive 2010/24 explicitly limits the 
power of review of those bodies to acts of the requested Member State. 

45       Even though the acts taken by Member States pursuant to the system of mutual 
assistance established by Directive 2010/24 must be in accordance with the 
fundamental rights of the European Union, which include the right to an effective remedy 
enshrined in Article 47 of the Charter, it does not in any way follow that the acts of the 
applicant Member State must be capable of being challenged both before the courts of 
that Member State and before those of the requested Member State. On the contrary, that 
system of mutual assistance, as it is based, in particular, on the principle of mutual trust, 
increases legal certainty with regard to the determination of the Member State in which 
disputes are settled and thus makes it possible to avoid forum shopping (see, by analogy, 
judgment of 21 November 2011, N.S. and Others, C-411/10 and C-493/10, 
EU:C:2011:865, paragraph 79). 

46       It follows that the action which the person concerned brings in the requested Member 
State, seeking rejection of the demand for payment addressed to him by the authority of 
that Member State which is competent for the recovery of the claim made in the 
applicant Member State, cannot lead to an assessment of the legality of that claim.  

47       By contrast, as the Court has previously held, it cannot be ruled out that the requested 
authority may, exceptionally, decide not to grant its assistance to the applicant authority. 
Enforcement of the request for recovery of the claim may thus, inter alia, be refused if it 
is shown that such enforcement is liable to be contrary to the public policy of the 
Member State of the requested authority (see, with regard to Article 12 of Directive 
76/308, to which, in essence, Article 14 of Directive 2010/24 corresponds, judgment of 
14 January 2010, Kyrian, C-233/08, EU:C:2010:11, paragraph 42).  
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48       In this regard, it is important to point out that, in accordance with Article 13(1) of 
Directive 2010/24, the claim in respect of which a request for recovery has been made is 
to be treated as if it were a claim of the requested Member State, that latter Member 
State being thus required to make use of the powers and procedures provided for under 
the laws, regulations or administrative provisions applying to claims concerning 
identical or similar taxes or duties in its legal system. It is difficult to imagine that an 
instrument permitting enforcement of an identical or similar claim of the requested 
Member State would be enforced by that State if that enforcement were liable to be 
contrary to its own public policy (see, by analogy, with regard to Directive 76/308, 
judgment of 14 January 2010, Kyrian, C-233/08, EU:C:2010:11, paragraph 43). 

49      That being said, it is for the Court to review the limits within which the authorities of a 
Member State may refuse, by reference to national views such as those relating to the 
public policy of that State, to grant their assistance to another Member State within the 
context of a system of cooperation established by the EU legislature (see, to that effect, 
judgments of 28 April 2009, Apostolides, C-420/07, EU:C:2009:271, paragraphs 56 and 
57, and of 25 May 2016, Meroni, C-559/14, EU:C:2016:349, paragraphs 39 and 40). 

50       It has also consistently been held that limitations on the principle of mutual trust must 
be interpreted strictly (see, inter alia, judgments of 14 November 2013, Baláž, C-60/12, 
EU:C:2013:733, paragraph 29; of 16 July 2015, Diageo Brands, C-681/13, EU:C:2015:471, 
paragraph 41; of 25 May 2016, Meroni, C-559/14, EU:C:2016:349, paragraph 38; and of 
23 January 2018, Piotrowski, C-367/16, EU:C:2018:27, paragraph 48). 

51       In the present case, notwithstanding the statement, contained in the request for 
recovery, that recovery procedures were applied in the applicant Member State, it is not 
disputed, according to the order for reference, that it was only on the date on which the 
competent authority of the requested Member State sent the person concerned the 
request for payment accompanied by the uniform instrument that that person became 
aware of the fact that, several years earlier, a fine had been imposed on him in the 
applicant Member State. The referring court finds, moreover, that it was a long time after 
becoming aware of the existence of that fine that the person concerned received more 
specific information on the content of and the reasons for the decision imposing that fine 
on him.  

52       In those circumstances, the referring court takes the view that a refusal to enforce the 
request for recovery could be justified on grounds connected to the right to an effective 
judicial remedy and to the fact that, in Ireland, enforcement of a fine which has not been 
notified to the person concerned is contrary to public policy.  

53       In order to assess whether circumstances such as those referred to by the national court 
may, without disregarding the principle of mutual trust, lead to a refusal to enforce, it is 
necessary to note, first of all, that the function of the uniform instrument, addressed by 
the applicant authority to the requested authority for the purposes of the recovery of a 
claim and sent by the requested authority to the person concerned attached to a request 
for payment, is not to notify the person concerned of the decision, adopted in the 
Member State of the applicant authority, on which that claim is based. That instrument, 
which, as was noted in paragraph 9 above, refers to, inter alia, the type and quantum of 
the claim and the personal data of the person concerned, is intended to allow the 
authorities of the requested Member State to adopt enforcement measures and thus to 
assist in the recovery. By contrast, the communication of that instrument, without the 
decision imposing the fine and the reasoning for that decision being sent to the person 
concerned, does not constitute a notification of that decision. 

54       Next, it should be noted that the system of mutual assistance for the recovery of claims 
seeks, inter alia, to ensure the effective notification of all instruments and decisions 
which emanate from the Member State in which the applicant authority is situated and 
which relate to a claim or to its recovery (see, with regard to Directive 76/308, judgment 
of 14 January 2010, Kyrian, C-233/08, EU:C:2010:11, paragraph 57). Article 8 of 
Directive 2010/24 provides, in that regard, for the possibility for the authority which 
issued the claim to seek assistance, from the competent authority in the Member State of 
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residence of the person concerned, with the notification of the documents relating to that 
claim. 

55       Lastly, it should be noted that, in order to be able to exercise his right to an effective legal 
remedy, within the meaning of Article 47 of the Charter, against a decision adversely 
affecting his interests, the person concerned must know the reasons upon which the 
decision taken in relation to him is based, either by reading the decision itself or by 
requesting and obtaining notification of those reasons, in order that he may defend his 
rights in the best possible conditions and decide, with full knowledge of the relevant 
facts, whether there is any point in his applying to the court with jurisdiction (judgment 
of 4 June 2013, ZZ, C-300/11, EU:C:2013:363, paragraph 53 and the case-law cited). 

56      In circumstances such as those established by the referring court in the case in the main 
proceedings, the person concerned is subject to the enforcement procedure relating to 
the request for recovery covered by Directive 2010/24, notwithstanding the fact that the 
fine in question was not notified to him. The person concerned is thus placed in a 
situation in which payment of the amount of that fine, together with the interest and 
costs referred to in Article 2(2)(c) of that directive and interest for late payment referred 
to in Article 13(3) thereof, is claimed from him by the requested authority even though, 
due to a lack of sufficient knowledge of the content of and the reasoning for the decision 
imposing the fine on him, he was not in a position to contest that decision in the Member 
State of the applicant authority. 

57       As the Advocate General noted, in essence, in point 70 of his Opinion, a situation in which 
the applicant authority seeks recovery of a claim based on a decision which was not 
notified to the person concerned does not satisfy the condition governing requests for 
recovery, laid down in Article 11(1) of Directive 2010/24. Since, according to that 
provision, a request for recovery within the meaning of that directive cannot be made as 
long as the claim and/or the instrument permitting enforcement of its recovery in the 
Member State of transmission is contested in that Member State, it follows that such a 
request also cannot be made when the person concerned has not been informed of the 
very existence of that claim, that information being a necessary prerequisite for the 
ability to contest that claim.  

58       Moreover, this interpretation is supported by Article 47 of the Charter and by the case-
law of the Court concerning the service and notification of judicial documents. It follows 
in particular from that case-law that, in order to ensure respect for the rights laid down 
in Article 47 of the Charter, it is important not only to ensure that the addressee of a 
document actually receives the document in question but also that he is able to know 
and understand effectively and completely the meaning and scope of the action brought 
against him abroad, so as to be able effectively to assert his rights in the Member State of 
transmission (see, to that effect, judgment of 16 September 2015, Alpha Bank Cyprus, 
C-519/13, EU:C:2015:603, paragraphs 31 and 32 and the case-law cited). Such 
considerations are also relevant in the context of Directive 2010/24. 

59       Consequently, in the case where a request for recovery is presented, even though the 
person concerned has not had the opportunity to raise the matter before the courts of 
the applicant Member State under conditions compatible with the fundamental right to 
an effective remedy, the rule laid down in Article 14(1) of Directive 210/24, as 
transposed into national law, cannot reasonably be invoked against that person.  

60       That is a fortiori so where, as in the present case, the applicant authority itself indicated, 
in the request for recovery, and therefore at a point in time earlier than that at which the 
person concerned became aware of the existence of the claim in question, that it was no 
longer possible to bring administrative or judicial proceedings in the applicant Member 
State with a view to contesting that claim. Although, admittedly, the Greek Government 
subsequently, in its observations before the Court, asserted the contrary, submitting that 
the possibility to bring proceedings was not extinguished following the expiry of the 
period for bringing an action triggered by the publication of that claim in the Official 
Journal of the Hellenic Republic, the person concerned cannot be criticised for having 
taken into consideration the information provided by the applicant authority in the 
request for recovery, information of which the person concerned, after becoming aware 
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of the existence of that claim, had received a copy and which he had caused to be checked 
by an expert in Greek law, who confirmed it.  

61       It follows from the foregoing that an exceptional situation such as that at issue in the 
main proceedings in the present case, in which an authority of a Member State requests 
an authority of another Member State to recover a claim relating to a fine of which the 
person concerned was unaware, may legitimately lead to a refusal of assistance with the 
recovery by that latter authority. The assistance provided for in Directive 2010/24 is, as 
is indicated by the title and various recitals of that directive, described as ‘mutual’, which 
implies, in particular, that it is for the applicant authority to create, before it makes a 
request for recovery, the conditions under which the requested authority will be able to 
grant its assistance in a meaningful manner and in conformity with the fundamental 
principles of EU law.  

62       In the light of all of the foregoing considerations, the answer to the question referred is 
that Article 14(1) and (2) of Directive 2010/24, read in the light of Article 47 of the 
Charter, must be interpreted as not precluding an authority of a Member State from 
refusing to enforce a request for recovery concerning a claim relating to a fine imposed 
in another Member State, such as that at issue in the main proceedings, on the ground 
that the decision imposing that fine was not properly notified to the person concerned 
before the request for recovery was made to that authority pursuant to that directive. 

 Costs 

63       Since these proceedings are, for the parties to the main proceedings, a step in the action 
pending before the national court, the decision on costs is a matter for that court. Costs 
incurred in submitting observations to the Court, other than the costs of those parties, 
are not recoverable. 

On those grounds, the Court (Second Chamber) hereby rules: 

Article 14(1) and (2) of Council Directive 2010/24/EU of 16 March 2010 
concerning mutual assistance for the recovery of claims relating to taxes, duties 
and other measures, read in the light of Article 47 of the Charter of Fundamental 
Rights of the European Union, must be interpreted as not precluding an authority 
of a Member State from refusing to enforce a request for recovery concerning a 
claim relating to a fine imposed in another Member State, such as that at issue in 
the main proceedings, on the ground that the decision imposing that fine was not 
properly notified to the person concerned before the request for recovery was 
made to that authority pursuant to that directive. 
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JUDGMENT OF THE COURT (First Chamber) 

14 March 2019 

(Reference for a preliminary ruling — Directive 2010/24/EU — Mutual assistance for the 
recovery of claims relating to taxes, duties and other measures — Article 13(1) — 

Article 14(2) — Enforced recovery, by the authorities of the requested Member State, of claims 
of the applicant Member State — Procedure relating to an application seeking the restitution of 

those claims to the insolvency estate of a company established in the requested Member 
State — Defendant in those proceedings — Determination) 

In Case C-695/17, 

REQUEST for a preliminary ruling under Article 267 TFEU from the Helsingin käräjäoikeus 
(Helsinki District Court, Finland), made by decision of 5 December 2017, received at the Court 
on 12 December 2017, in the proceedings 

Metirato Oy, in liquidation 

v 

Suomen valtio/Verohallinto, 

Eesti Vabariik/Maksu- ja Tolliamet, 

THE COURT (First Chamber), 

(…) gives the following 

Judgment 

1         This request for a preliminary ruling concerns the interpretation of Article 13(1) and 
Article 14(2) of Council Directive 2010/24/EU of 16 March 2010 concerning mutual 
assistance for the recovery of claims relating to taxes, duties and other measures (OJ 
2010 L 84, p. 1). 

2         The request has been made in proceedings between Metirato Oy and Suomen 
valtio/Verohallinto (Finnish State — Tax Authority) and Eesti Vabariik/Maksu- ja 
Tolliamet (Estonian State — Tax Authority) concerning an application from the 
administrator of that company’s insolvency estate seeking the restitution to the 
insolvency estate of claims recovered by the Finnish authorities at the request of the 
Estonian authorities. 

 Legal context 

 European Union law 

3         Recitals 1 to 4 of Directive 2010/24 state: 

‘(1)      Mutual assistance between the Member States for the recovery of each others’ 
claims and those of the Union with respect to certain taxes and other measures 
contributes to the proper functioning of the internal market. It ensures fiscal 
neutrality and has allowed Member States to remove discriminatory protective 
measures in cross-border transactions designed to prevent fraud and budgetary 
losses. 

(2)       Arrangements for mutual assistance for recovery were first set out in Council 
Directive 76/308/EEC of 15 March 1976 on mutual assistance for the recovery of 
claims resulting from operations forming part of the system of financing the 
European Agricultural Guidance and Guarantee Fund, and of the agricultural 
levies and customs duties [(OJ 1976 L 73, p. 18)]. That Directive and the acts 
amending it were codified by Council Directive 2008/55/EC of 26 May 2008 on 
mutual assistance for the recovery of claims relating to certain levies, duties, taxes 
and other measures [(OJ 2008 L 150, p. 28)]. 
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(3)       Those arrangements, however, while providing a first step towards improved 
recovery procedures within the Union by approximating applicable national rules, 
have proved insufficient to meet the requirements of the internal market as it has 
evolved over the last 30 years. 

(4)       To better safeguard the financial interests of the Member States and the neutrality 
of the internal market, it is necessary to extend the scope of mutual assistance for 
recovery to claims relating to taxes and duties not yet covered by mutual 
assistance for recovery, whilst in order to cope with the increase in assistance 
requests and to deliver better results, it is necessary to make assistance more 
efficient and effective and to facilitate it in practice. In order to fulfil these 
objectives, important adaptations are necessary, whereby a mere modification of 
the existing Directive 2008/55/EC would not be sufficient. The latter should 
therefore be repealed and replaced by a new legal instrument which builds on the 
achievements of Directive 2008/55/EC but provides for clearer and more precise 
rules where necessary.’ 

4         Article 1 of the directive provides: 

‘This Directive lays down the rules under which the Member States are to provide 
assistance for the recovery in a Member State of any claims referred to in Article 2 which 
arise in another Member State.’ 

5         Article 10 of the directive is worded as follows: 

‘1.      At the request of the applicant authority, the requested authority shall recover 
claims which are the subject of an instrument permitting enforcement in the applicant 
Member State. 

2.      As soon as any relevant information relating to the matter which gave rise to the 
request for recovery comes to the knowledge of the applicant authority, it shall forward 
it to the requested authority.’ 

6         Article 13 of Directive 2010/24 provides: 

‘1.      For the purpose of the recovery in the requested Member State, any claim in 
respect of which a request for recovery has been made shall be treated as if it was a 
claim of the requested Member State, except where otherwise provided for in this 
Directive. The requested authority shall make use of the powers and procedures 
provided under the laws, regulations or administrative provisions of the requested 
Member State applying to claims concerning the same or, in the absence of the same, a 
similar tax or duty, except where otherwise provided for in this Directive. 

… 

The requested Member State shall not be obliged to grant other Member States’ claims 
preferences accorded to similar claims arising in that Member State, except where 
otherwise agreed between the Member States concerned or provided in the law of the 
requested Member State. A Member State which grants preferences to another Member 
State’s claims may not refuse to grant the same preferences to the same or similar claims 
of other Member States on the same conditions. 

… 

5.      Without prejudice to Article 20(1), the requested authority shall remit to the 
applicant authority the amounts recovered with respect to the claim and the interest 
referred to in paragraphs 3 and 4 of this Article.’ 

7         According to Article 14 of that directive: 

‘1.      Disputes concerning the claim, the initial instrument permitting enforcement in the 
applicant Member State or the uniform instrument permitting enforcement in the 
requested Member State and disputes concerning the validity of a notification made by a 
competent authority of the applicant Member State shall fall within the competence of 
the competent bodies of the applicant Member State. If, in the course of the recovery 
procedure, the claim, the initial instrument permitting enforcement in the applicant 
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Member State or the uniform instrument permitting enforcement in the requested 
Member State is contested by an interested party, the requested authority shall inform 
that party that such an action must be brought by the latter before the competent body of 
the applicant Member State in accordance with the laws in force there. 

2.      Disputes concerning the enforcement measures taken in the requested Member 
State or concerning the validity of a notification made by a competent authority of the 
requested Member State shall be brought before the competent body of that Member 
State in accordance with its laws and regulations. 

3.      Where an action as referred to in paragraph 1 has been brought before the 
competent body of the applicant Member State, the applicant authority shall inform the 
requested authority thereof and shall indicate the extent to which the claim is not 
contested. 

4.      As soon as the requested authority has received the information referred to in 
paragraph 3, either from the applicant authority or from the interested party, it shall 
suspend the enforcement procedure, as far as the contested part of the claim is 
concerned, pending the decision of the body competent in the matter, unless the 
applicant authority requests otherwise in accordance with the third subparagraph of this 
paragraph. 

At the request of the applicant authority, or where otherwise deemed to be necessary by 
the requested authority, and without prejudice to Article 16, the requested authority 
may take precautionary measures to guarantee recovery in so far as the laws or 
regulations in force in the requested Member State allow such action. 

The applicant authority may, in accordance with the laws, regulations and administrative 
practices in force in the applicant Member State, ask the requested authority to recover a 
contested claim or the contested part of a claim, in so far as the relevant laws, regulations 
and administrative practices in force in the requested Member State allow such action. … 

…’ 

8         The first subparagraph of Article 16(1) of that directive provides: 

‘At the request of the applicant authority, the requested authority shall take 
precautionary measures, if allowed by its national law and in accordance with its 
administrative practices, to ensure recovery where a claim or the instrument permitting 
enforcement in the applicant Member State is contested at the time when the request is 
made, or where the claim is not yet the subject of an instrument permitting enforcement 
in the applicant Member State, in so far as precautionary measures are also possible, in a 
similar situation, under the national law and administrative practices of the applicant 
Member State.’ 

 Finnish law 

9         According to Paragraph 5(1) of the Laki takaisinsaannista konkurssipesään (Law on the 
restitution of assets to the insolvency estate), in the version applicable to the dispute in 
the main proceedings, a legal transaction must be set aside, inter alia, if alone or in 
combination with other measures it unfairly benefits one creditor to the detriment of the 
other creditors. The requirements for setting aside a transaction are that the debtor was 
insolvent when the legal transaction was concluded or that that legal transaction 
contributed to the debtor’s insolvency. 

10       Paragraph 10 of that law provides, inter alia, that the payment of a debt made less than 
three months prior to the reference date is to be set aside if the amount of the debt paid 
appears to be substantial in relation to the amount of the insolvency estate. However, in 
that situation the payment is not to be set aside if, taking account of the circumstances, it 
may be considered to be customary practice. 

11       Under Paragraph 23 of that law, the administrator of the insolvency estate or a creditor 
who has entered its claim or whose claim is otherwise taken into account in the schedule 
of claims may request restitution by bringing legal proceedings or by challenging the 
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filing of a claim. The action may be brought before the district court which opened 
insolvency proceedings. 

The dispute in the main proceedings and the questions referred for a preliminary 
ruling 

12       On 18 April 2012, the Tax and Customs Administration of the Republic of Estonia sent a 
request for recovery to the Finnish Tax Authority, pursuant to Article 10 of Directive 
2010/24, concerning taxes and interest due on that tax, in the amount of EUR 28 754.50, 
to be recovered from Metirato. 

13       Pursuant to that request, the Finnish Tax Authority sent both its own claims and those of 
the Estonian State to the Finnish enforcement authorities responsible for the 
implementation of the procedures for the forced recovery of the claims. 

14       On 12 February 2013, Metirato voluntarily paid EUR 17 500 to that authority, 
EUR 15 837.67 of which was sent to the Finnish Tax Authority, which paid 
EUR 15 541.67 to the Estonian State, pursuant to that request for recovery. 

15       On 23 April 2013, Metirato voluntarily paid a further EUR 17 803 to the Finnish Tax 
Authority. 

16       On 8 May 2013, the Helsingin käräjäoikeus (District Court, Helsinki, Finland) ordered the 
liquidation of Metirato further to an application made by the company itself. 

17       On 10 September 2013, the Estonian Tax Authority sent the Finnish Tax Authority a 
second request for recovery which included, inter alia, the outstanding balance from the 
first request for recovery of EUR 8 840.17. On 17 September 2013, the Finnish Tax 
Authority relied on that second claim to file, in addition to its own claims, the claims of 
the Estonian State against Metirato. 

18       On 8 May 2014, the administrator of Metirato’s insolvency estate brought an action 
against the Finnish State and its tax authority before the Helsingin käräjäoikeus (District 
Court, Helsinki) seeking the restitution to the insolvency estate of all the sums paid in 
accordance with Paragraphs 5 and 10 of the Law on the restitution of assets to the 
insolvency estate. 

19       That action is based on the arguments, first, that the Finnish Tax Authority was unduly 
favoured to the detriment of other creditors by the payments of long overdue taxes at a 
time when Metirato was already insolvent and that authority should have known of the 
insolvency and, second, during the critical period, between 25 January and 8 May 2013, 
Metirato had repaid a large proportion of the tax debt as compared with the amount of 
the insolvency estate. 

20       That action is directed against the Finnish State and its tax authority and, if they are not 
regarded as the proper defendants with respect to the sum of EUR 15 541.67, against the 
Estonian State. 

21       The Finnish State challenged the proceedings brought by the administrator of Metirato’s 
insolvency estate, arguing, inter alia, that since the disputed sum was received by the 
Estonian State, that action should be brought against the latter. The Finnish State 
submits that, by providing administrative assistance to the Estonian authorities, in 
accordance with Article 10 of Directive 2010/24, it acted simply as an agent of the 
Estonian authorities, at no time did it take possession of that amount, and that its task 
was completed when the restitution was made, so that the request from the 
administrator of Metirato’s insolvency estate regarding that amount must be addressed 
to the Estonian Tax Authority. 

22       For its part, the Estonian State has challenged that action on the ground that, in its view, 
it is clear from the provisions of Article 13(1) and Article 14(2) of Directive 2010/24 
that, as the request of the administrator of Metirato’s insolvency estate concerns an 
amount recovered by the Finnish authority, only the latter can be regarded as the 
defendant in the proceedings for restitution at issue. 
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23       In those circumstances, the Helsingin käräjäoikeus (District Court, Helsinki) decided to 
stay the proceedings and to refer the following questions to the Court for a preliminary 
ruling: 

‘(1)      Must the provisions of Article 13(1) of Directive [2010/24], according to which 
claims to be recovered pursuant to a request for recovery are to be treated by the 
requested State as being the claims of that State, be interpreted as meaning that: 

(a)      the requested Member State is also a party to the legal proceedings 
concerning the restitution to the insolvency estate of sums paid following a 
recovery, or 

(b)      that the involvement of the requested State is limited to the recovery of the 
debt by enforcement and the lodgement of the claim in the insolvency 
proceedings, and that it is the applicant State which is the defendant in a 
request for recovery concerning the extent of the assets covered by the 
liquidation? 

(2)       Must Directive [2010/24] be interpreted as meaning that the debts of another 
Member State are to be recovered using the same means, while remaining 
separate and distinct from the assets of the requested State, or must the directive 
be interpreted as meaning that those debts are to be recovered together with the 
debts of the requested State, in which case they are merged with the debts of the 
requested State. In other words: does the directive aim exclusively to prohibit the 
discrimination of debts of another Member State? 

(3)       Is it possible for a dispute concerning restitution of assets to the insolvency estate 
to be treated as a dispute concerning enforcement measures within the meaning 
of Article 14(2), and can it be inferred that, according to the directive, that the 
requested State is also a defendant in such a dispute?’ 

 Consideration of the questions referred 

24       By its questions, which it is appropriate to examine together, the referring court asks 
essentially whether Article 13(1) and Article 14(2) of Directive 2010/24 must be 
interpreted as meaning that they apply to proceedings seeking the restitution, into the 
insolvency estate of a company established in the requested Member State, of claims 
which were recovered at the request of the applicant Member State, where those 
proceedings are based on a dispute concerning the enforcement measure, within the 
meaning of Article 14(2) and that the requested Member State, within the meaning of 
those provisions, must be regarded as the defendant in those proceedings and whether 
the fact that the amount represented by those claims has been separated from the assets 
of that Member State or merged with them is relevant in that regard. 

25       In the present case, it must be recalled that, by his action, the administrator of Metirato’s 
insolvency estate challenges the validity, under Finnish law, of the recovery of claims by 
the Finnish authority responsible for the enforcement of State claims for the purpose of 
recovering claims owed by that company to the Finnish State and the Estonian State. 

26       In so far as that forced recovery procedure was brought in order to enforce a request for 
recovery addressed to the Finnish authorities by the Estonian authorities, pursuant to 
Directive 2010/24, it constitutes an enforcement measure taken in the requested 
Member State, within the meaning of Article 14(2) thereof. 

27       Therefore, according to that provision, a dispute seeking to challenge the conduct and 
outcome of those proceedings, such as that at issue in the main proceedings, is a dispute 
concerning an enforcement measure taken in the requested Member State and must be 
brought before the competent court of that Member State, in the present case, the 
Republic of Finland, in accordance with the applicable laws and regulations. 

28       However, since the wording of that provision does not indicate whether the applicant 
Member State or the requested Member State is the defendant in such a dispute, it must 
be determined whether the defendant may be identified having regard to the general 
scheme and purpose of Directive 2010/24. 
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29       As is clear from recitals 1 to 4 of that directive, it seeks to extend the scope of Directive 
76/308, codified by Directive 2008/55, to claims which are not covered in order to 
better safeguard the financial interests of the Member States and the neutrality of the 
internal market and to make mutual assistance more efficient and effective and to 
facilitate it in practice, in order to cope with growing number of assistance requests. 

30       In accordance with Article 1 of Directive 2010/24, the directive lays down the rules 
under which the Member States are to provide assistance for the recovery in a Member 
State of any claims which arise in another Member State. 

31       As regards the measures taken by the requested Member State for the purposes of 
recovery, in that Member State, of a claim which is the subject of a recovery request, the 
requested authority must, in accordance with Article 13(1) of Directive 2010/24, make 
use of the competences and procedures provided under the laws, regulations or 
administrative provisions of that Member State since any claims which are the subject of 
such a request is, except where otherwise provided for in that directive, to be treated as 
a claim of the requested Member State. 

32       Likewise, Article 14(4), second subparagraph, and Article 16(1) of Directive 2010/24 
provide for the possibility for the requested authority, at the request of the applicant 
authority, to take precautionary measures in order to ensure recovery of a claim that is 
disputed, provided that the national law of the requested Member State so permits. 

33       Furthermore, Article 14 of Directive 2010/24 provides for a division of powers between 
the courts of the applicant Member State and the requested Member State to hear 
disputes concerning, on one hand, the claim, the initial instrument permitting 
enforcement in the applicant Member State, the uniform instrument permitting 
enforcement in the requested Member State or disputes concerning the validity of a 
notification given by a competent authority of the applicant Member State, and on the 
other hand, the enforcement measures taken in the requested Member State or the 
validity of the notification given by a competent authority of the latter. 

34       That division of powers results from the fact that the claim and the instrument 
permitting enforcement are established on the basis of the law in force in the Member 
State in which the applicant authority is situated, whilst, for enforcement measures in 
the Member State in which the requested authority is situated, the latter applies 
according to its national law (see, as regards Directive 76/308, judgment of 14 January 
2010, Kyrian, C-233/08, EU:C:2010:11, paragraph 40). 

35       Thus, pursuant to Article 14(1) of Directive 2010/24, any dispute of that claim, initial 
instrument permitting enforcement in the applicant Member State, uniform instrument 
permitting enforcement in the requested Member State or notification made by a 
competent authority of the applicant Member State must be brought before the 
competent bodies of that Member State and not before those of the requested Member 
State, whose power of review is expressly limited by Article 14(2) to acts of the 
requested Member State (judgment of 26 April 2018, Donnellan, C-34/17, 
EU:C:2018:282, paragraphs 43 and 44). 

36       On the other hand, where it is the enforcement measures taken in the Member State in 
which the requested authority is situated or the validity of a notification given by the 
requesting authority that is being contested, the action is to be brought before the 
competent body of that Member State in accordance with its laws and regulations, that 
body being the best placed to interpret its national law and to determine whether an act 
is lawful on the basis of that law (see, as regards as regards Directive 76/308, judgment 
of 14 January 2010, Kyrian, C-233/08, EU:C:2010:11, paragraphs 39, 40 and 49). 

37       Therefore, it is clear from the provisions of Directive 2010/24 that, first, enforcement 
measures adopted by the requested Member State are governed by the legislation 
applicable in that Member State and, second, that disputes concerning those measures 
must be brought before the competent court of the requested Member State which must 
examine them in the light of the provisions of its national law. 
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38       The fact that such a dispute arises in the context of proceedings seeking the restitution of 
assets to the insolvency estate of a company established in the requested Member State 
cannot call into question the rules relating to the resolution of that dispute laid down by 
the EU legislature, if the latter has not, for the purpose of those rules, made a distinction 
according to the nature of the proceedings in which that dispute arises. 

39       Therefore, as the Advocate General observed, in substance, in points 45 to 47 of his 
Opinion, it is apparent from the general scheme and purpose of Directive 2010/24 that 
an action, such as that in the main proceedings, contesting, before the competent body of 
the requested Member State, the validity, in the light of the law of that Member State, of 
an enforcement procedure for recovery brought, in accordance with that law, by the 
authorities of that Member State in order to recover, pursuant to that directive, claims of 
the applicant Member State, must be brought against the requested Member State, even 
if such a dispute forms part of a procedure for the restitution of assets to the insolvency 
estate of a company established in that Member State. 

40       Furthermore, in the absence of any determination, by Directive 2010/24 of the details 
rules for conserving the amounts recovered by the requested Member State before their 
transfer to the applicant Member State, that falls within the competence of the Member 
States, provided that the obligation to transfer the amounts recovered and the applicable 
interested are observed. 

41       Therefore, the fact that the amount represented by those claims recovered by the 
requested Member State, on the basis of a request for recovery pursuant to that 
directive, has been separated from the assets of that Member State or merged with them 
has no effect on the interpretation set out in paragraph 38 of the present judgment. 

42       Furthermore, it must be recalled that Directive 2010/24 is based on the principle of 
mutual trust (judgment of 26 April 2018, Donnellan, C-34/17, EU:C:2018:282, 
paragraph 41). 

43       Therefore, as the Advocate General observed in point 54 et seq. of his Opinion, where an 
enforcement measure, such as that at issue in the main proceedings, taken in the 
requested Member State in order to recover a claim of the applicant Member State, is 
successfully challenged before the competent court of the requested Member State, it is, 
in principle, for the applicant Member State to reimburse all amounts recovered, 
pursuant to that measure, which were remitted to it by the requested Member State. 

44       In those circumstances, the answer to the questions referred is that Article 13(1) and 
Article 14(2) of Directive 2010/24 must be interpreted as meaning that, first, they apply 
to proceedings seeking restitution, to the insolvency estate of a company established in 
the requested Member State, of claims which were recovered at the request of the 
applicant Member State, if those proceedings are based on disputes concerning the 
enforcement measures, within the meaning of Article 14(2) and, second, the requested 
Member State, within the meaning of those provisions, must be regarded as the 
defendant in those proceedings, the fact that the amount represented by those claims has 
been separated from the assets of that Member State or merged with them being 
irrelevant in that regard. 

 Costs 

45       Since these proceedings are, for the parties to the main proceedings, a step in the action 
pending before the national court, the decision on costs is a matter for that court. Costs 
incurred in submitting observations to the Court, other than the costs of those parties, 
are not recoverable. 

On those grounds, the Court (First Chamber) hereby rules: 

Article 13(1) and Article 14(2) of Council Directive 2010/24/EU of 16 March 2010 
concerning mutual assistance for the recovery of claims relating to taxes, duties 
and other measures must be interpreted as meaning that, first, they apply to 
proceedings seeking restitution, to the insolvency estate of a company established 
in the requested Member State, of claims which were recovered at the request of 
the applicant Member State, if those proceedings are based on disputes concerning 
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the enforcement measures, within the meaning of Article 14(2) and, second, the 
requested Member State, within the meaning of those provisions, must be 
regarded as the defendant in those proceedings, the fact that the amount 
represented by those claims has been separated from the assets of that Member 
State or merged with them being irrelevant in that regard. 
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JUDGMENT OF THE COURT (First Chamber) 

11 June 2020 

(Reference for a preliminary ruling — Mutual assistance for the recovery of claims — Directive 
76/308/EEC — Article 6(2) and Article 10 — Directive 2008/55/EC — Second 

paragraph of Article 6 and Article 10 — Tax claim of requesting Member State recovered 
by requested Member State — Status of that claim — Concept of ‘privilege’ — Statutory 

set-off of that claim against tax debt of requested Member State) 

In Case C-19/19, 

REQUEST for a preliminary ruling under Article 267 TFEU from the Cour de cassation (Court of 
Cassation, Belgium), made by decision of 20 December 2018, received at the Court on 
11 January 2019, in the proceedings 

État belge 

v 

Pantochim SA, in liquidation, 

THE COURT (First Chamber), 

(…)  

gives the following 

Judgment 

1         This request for a preliminary ruling concerns the interpretation of Article 6(2) and 
Article 10 of Council Directive 76/308/EEC of 15 March 1976 on mutual assistance for 
the recovery of claims resulting from operations forming part of the system of financing 
the European Agricultural Guidance and Guarantee Fund, and of the agricultural levies 
and customs duties (OJ 1976 L 73, p. 18), and of the second paragraph of Article 6 and 
Article 10 of Council Directive 2008/55/EC of 26 May 2008 on mutual assistance for the 
recovery of claims relating to certain levies, duties, taxes and other measures (OJ 2008 
L 150, p. 28). 

2         The request has been made in proceedings between the État belge (Belgian State) and 
Pantochim SA, in liquidation, concerning the set-off of a claim which the latter had 
against the Belgian State, against a debt which that company owed to the German State. 

 Legal context 

 European Union law 

 Directive 76/308 

3       The first, second, third and eighth recitals of Directive 76/308 stated: 

‘Whereas it is not at present possible to enforce in one Member State a claim for recovery 
substantiated by a document drawn up by the authorities of another Member State; 

Whereas the fact that national provisions relating to recovery are applicable only within 
national territories is in itself an obstacle to the establishment and functioning of the 
common market; whereas this situation prevents Community rules from being fully and 
fairly applied, particularly in the area of the common agricultural policy, and facilitates 
fraudulent operations; 

Whereas it is therefore necessary to adopt common rules on mutual assistance for 
recovery; 

… 

Whereas when the requested authority is required to act on behalf of the applicant 
authority to recover a claim, it must be able, if the provisions in force in the Member 
State in which it is situated so permit and with the agreement of the applicant authority, 
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to allow the debtor time to pay or authorise payment by instalment; whereas any 
interest charged on such payment facilities must also be remitted to the Member State in 
which the applicant authority is situated.’ 

4         Under Article 1 of Directive 76/308, that directive laid down the rules to be incorporated 
into the laws, regulations and administrative provisions of the Member States to ensure 
the recovery in each Member State of the claims falling within the scope of that directive 
which arise in another Member State. 

5         Article 6 of Directive 76/308 provided: 

‘1.      At the request of the applicant authority, the requested authority shall, in 
accordance with the laws, regulations or administrative provisions applying to the 
recovery of similar claims arising in the Member State in which the requested authority 
is situated, recover claims which are the subject of an instrument permitting their 
enforcement. 

2.      For this purpose any claim in respect of which a request for recovery has been made 
shall be treated as a claim of the Member State in which the requested authority is 
situated, except where Article 12 applies.’ 

6         Article 9 of that directive, as amended by Council Directive 2001/44/EC of 15 June 2001 
(OJ 2001 L 175, p. 17), provided: 

‘1.      Claims shall be recovered in the currency of the Member State in which the 
requested authority is situated. The entire amount of the claim that is recovered by the 
requested authority shall be remitted by the requested authority to the applicant 
authority. 

2.      The requested authority may, where the laws, regulations or administrative 
provisions in force in the Member State in which it is situated so permit, and after 
consultations with the applicant authority, allow the debtor time to pay or authorise 
payment by instalment. Any interest charged by the requested authority in respect of 
such extra time to pay shall also be remitted to the Member State in which the applicant 
authority is situated. 

…’ 

7         Under Article 10 of Directive 76/308: 

‘The claims to be recovered shall not be given preferential treatment in the Member 
State in which the requested authority is situated.’ 

8         Article 10 of Directive 76/308, as amended by Directive 2001/44, was worded as 
follows: 

‘Notwithstanding Article 6(2), the claims to be recovered shall not necessarily benefit 
from the privileges accorded to similar claims arising in the Member State in which the 
requested authority is situated.’ 

 Directive 2008/55 

9         Recitals 1 and 10 of Directive 2008/55 stated: 

‘(1)      [Directive 76/308] has been substantially amended several times. In the interests 
of clarity and rationality the said Directive should be codified. 

… 

(10)      When the requested authority is required to act on behalf of the applicant 
authority to recover a claim, it should be able, if the provisions in force in the 
Member State in which it is situated so permit and with the agreement of the 
applicant authority, to allow the debtor time to pay or authorise payment by 
instalment. Any interest charged on such payment facilities should also be 
remitted to the Member State in which the applicant authority is situated.’ 

10       According to Article 1 of Directive 2008/55, that directive laid down the rules to be 
incorporated into the laws, regulations and administrative provisions of the Member 
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States to ensure the recovery in each Member State of the claims falling within the scope 
of that directive which arise in another Member State. 

11       Article 6 of that directive provided: 

‘At the request of the applicant authority, the requested authority shall, in accordance 
with the laws, regulations or administrative provisions applying to the recovery of 
similar claims arising in the Member State in which the requested authority is situated, 
recover claims which are the subject of an instrument permitting their enforcement. 

For this purpose any claim in respect of which a request for recovery has been made 
shall be treated as a claim of the Member State in which the requested authority is 
situated, except where Article 12 applies.’ 

12       Article 10 of that directive provided: 

‘Notwithstanding the second paragraph of Article 6, the claims to be recovered shall not 
necessarily benefit from the privileges accorded to similar claims arising in the Member 
State in which the requested authority is situated.’ 

 Belgian law 

13       Directive 76/308 was transposed into Belgian law by the loi du 20 juillet 1979 
concernant l’assistance mutuelle en matière de recouvrement des créances relatives à 
certains cotisations, droits, taxes et autres mesures (Law of 20 July 1979 on mutual 
assistance for the recovery of claims relating to certain levies, duties, taxes and other 
measures) (Moniteur belge, 30 August 1979, p. 9457). 

14       Under Article 12 of that law, in the version applicable to the dispute in the main 
proceedings (‘the Law of 20 July 1979’): 

‘The requested Belgian authority shall proceed with recoveries requested by the 
applicant foreign authority as if they were claims arising within the Kingdom [of 
Belgium].’ 

15       Article 15 of the Law of 20 July 1979 was worded as follows: 

‘The claims to be recovered shall not benefit from any privilege.’ 

16       Article 334 of the loi-programme du 27 décembre 2004 (Programme-Law of 
27 December 2004) (Moniteur belge, 31 December 2004, p. 87006), in the version 
applicable until 7 January 2009, stated: 

‘Any sum to be repaid or paid to a debtor on the basis of legal provisions on income 
taxes, taxes treated as equivalent thereto, value added tax or under the rules of civil law 
on the recovery of sums not due may be assigned without formalities by the competent 
official to the payment of withholding taxes, income taxes, taxes treated as equivalent 
thereto, value added tax, the principal amount, surcharges and increases, administrative 
or tax fines, interest and costs payable by that debtor, where the latter are not or are no 
longer contested. 

The preceding paragraph shall continue to apply in the event of seizure, assignment, 
transfer or where there are concurrent claims or insolvency proceedings.’ 

17       Article 334 of the Programme-Law of 27 December 2004, as amended by Article 194 of 
the loi-programme du 22 décembre 2008 (Programme-Law of 22 December 2008) 
(Moniteur belge, 29 December 2008, p. 68649), applicable as from 8 January 2009, 
provided: 

‘Any sum to be repaid or paid to a person, either in the course of applying tax laws which 
fall within the competence of the Service public fédéral Finances [(Federal Public Service 
for Finance)] or for which the collection and recovery are ensured by that Federal public 
service or under the provisions of civil law relating to the recovery of sums not due, may 
be assigned without formalities and at the discretion of the competent official to the 
payment of sums owed by that person pursuant to the tax laws concerned or to the 
settlement of tax or non-tax claims the collection and recovery of which are ensured by 
the Federal Public Service for Finance by virtue of or under a legally binding provision. 
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That assignment is limited to the uncontested amount of the debt in respect of that 
person. 

The preceding paragraph shall continue to apply in the event of seizure, assignment, 
transfer or where there are concurrent claims or insolvency proceedings.’ 

 The dispute in the main proceedings and the questions referred for a preliminary 
ruling 

18       Pantochim was put into liquidation by a judgment of 26 June 2001 of the tribunal de 
commerce de Charleroi (Charleroi Commercial Court, Belgium). 

19       In the course of that liquidation, the Belgian State declared a preferential claim in respect 
of value added tax (VAT), which was paid in full by Pantochim, and a claim from the 
German State for EUR 634 257.50, comprising VAT and interest, which was admitted to 
the company’s liabilities as an unsecured debt. 

20       It is apparent from the order for reference that the German State’s claim was the subject 
of a request for assistance for recovery by that Member State, and that neither the 
existence nor the lawfulness of that request was challenged. 

21       For its part, Pantochim has a claim against the Belgian State as a result of the application 
of tax provisions, which the Belgian State intends to set off, on the basis of Article 334 of 
the Programme-Law of 27 December 2004, against the aforementioned claim of the 
German State. 

22       Pantochim objected to that set-off and instituted proceedings in the tribunal de première 
instance du Hainaut, division de Mons (Court of First Instance, Hainaut, Mons Division, 
Belgium), which ruled that the Belgian State had no basis in law for such a set-off. 

23       By a judgment of 27 June 2016, the cour d’appel de Mons (Court of Appeal, Mons, 
Belgium) upheld that decision and ordered the Belgian State to pay the sum of 
EUR 502 991.47 plus interest to Pantochim. 

24       The Belgian State brought an appeal against that judgment before the referring court, the 
Cour de cassation (Court of Cassation, Belgium). 

25       In those circumstances the Cour de cassation (Court of Cassation) decided to stay the 
proceedings and to refer the following questions to the Court of Justice for a preliminary 
ruling: 

‘(1)      Must the provision according to which the claim in respect of which a request for 
recovery has been made “shall be treated as a claim of the Member State in which 
the requested authority is situated”, as provided for in [the second paragraph of] 
Article 6 of [Directive 2008/55], which replaces Article 6(2) of [Directive 76/308], 
be understood as meaning that the claim of the requesting State is to be treated as 
being a claim of the requested State, with the result that the claim of the 
requesting State acquires the status of a claim of the requested State? 

(2)      Must the term “privilege” referred to in Article 10 of [Directive 2008/55], and, 
before codification, in Article 10 of [Directive 76/308], be understood as the 
preferential right attached to the claim which confers on it a right of priority over 
other claims in the event of concurrent claims, or as any mechanism which results, 
in the event of concurrent claims, in the preferential payment of the claim? 

Must the option available to the tax authority to carry out, under the conditions 
laid down by Article 334 of the Programme-Law of 27 December 2004, a set-off 
where there are concurrent claims be regarded as a privilege within the meaning 
of Article 10 of the abovementioned directives?’ 

 Consideration of the questions referred 

 The first question 

26       By its first question the referring court asks, in essence, whether Article 6(2) of Directive 
76/308 and the second paragraph of Article 6 of Directive 2008/55 must be interpreted 
as meaning that the claim of the requesting Member State is to be treated as being a 
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claim of the requested Member State and acquires the status of a claim of the requested 
Member State. 

27       It must be noted at the outset that Directive 76/308 and Directive 2008/55, to which 
reference is made in the questions referred for a preliminary ruling, although now 
repealed, were in force at the time of the facts of the dispute in the main proceedings. As 
is apparent from the request for a preliminary ruling, the Belgian State set various tax 
claims which Pantochim was entitled to assert vis-à-vis the Belgian tax authority 
between 1 January 2005 and 20 April 2009 against settlement of the claim of the German 
State in respect of which the request for recovery at issue in the main proceedings had 
been made. 

28       According to Article 6(2) of Directive 76/308 and the second paragraph of Article 6 of 
Directive 2008/55, which must, respectively, be read in conjunction with Article 6(1) of 
Directive 76/308 and the first paragraph of Article 6 of Directive 2008/55, where a 
request for recovery is made in respect of a claim, that claim is to be treated ‘as’ a claim 
of the requested Member State, and that Member State is required to recover the claim in 
accordance with the laws, regulations or administrative provisions applying to the 
recovery of similar claims of that Member State. 

29       It thus follows from the actual wording of Article 6(2) of Directive 76/308 and the 
second paragraph of Article 6 of Directive 2008/55 that a claim in respect of which a 
request for recovery has been made does not acquire the status of a claim of the 
requested Member State but is to be ‘treated as’ a claim of that State solely for the 
purposes of its recovery by that State, the latter being thus required to make use of the 
powers and procedures provided for under the laws, regulations or administrative 
provisions applying to claims concerning identical or similar taxes or duties in its legal 
system (see, by analogy, judgment of 26 April 2018, Donnellan, C-34/17, EU:C:2018:282, 
paragraph 48). 

30       Consequently, although, under those provisions, the requested Member State is, for the 
purposes of recovery of a claim forming the subject matter of such a request, required to 
treat that request in the same way as its own claims (see, to that effect, judgment of 
14 January 2010, Kyrian, C-233/08, EU:C:2010:11, paragraph 43), that does not mean 
that the claim of the requesting Member State has been assigned to the requested 
Member State. As the Advocate General noted in point 35 of his Opinion, that claim 
remains, from a substantive perspective, a claim of the requesting Member State, distinct 
from those of the requested Member State. 

31       This interpretation is also supported by the wording of Article 10 of Directive 76/308, as 
amended by Directive 2001/44, and that of Article 10 of Directive 2008/55, according to 
which the claims to be recovered are not necessarily to benefit from the privileges 
accorded to similar claims arising in the requested Member State. 

32       It is also apparent from Article 9 of Directive 76/308, as amended by Directive 2001/44, 
and Article 9 of Directive 2008/55 that the claim of the requesting Member State, 
recovered by the requested Member State, does not acquire the status of a claim of the 
latter Member State since, under those provisions, the requested Member State is 
required to remit to the requesting Member State the entire amount of the claim that it 
has recovered as well as any interest payable if time to pay has been allowed. 

33       Furthermore, it follows from the eighth recital of Directive 76/308 and recital 10 of 
Directive 2008/55 that it was the EU legislature’s intention that the requested Member 
State should act to recover a claim ‘on behalf’ of the requesting Member State. 

34       In view of the foregoing, the answer to the first question is that Article 6(2) of Directive 
76/308 and the second paragraph of Article 6 of Directive 2008/55 must be interpreted 
as meaning that the claim of the requesting Member State is not to be treated as being a 
claim of the requested Member State and does not acquire the status of a claim of the 
requested Member State. 

 The second question 
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35       By its second question the referring court asks, in essence, whether Article 10 of 
Directive 76/308 and Article 10 of Directive 2008/55 must be interpreted as meaning 
that the term ‘privilege’ referred to in those provisions refers to a preferential right 
attached to a claim, conferring on it a right of priority over other claims in the event of 
concurrent claims, or to any mechanism which results, in the event of concurrent claims, 
in the preferential payment of that claim. The referring court also asks whether 
Article 10 of Directive 76/308 and Article 10 of Directive 2008/55 must be interpreted 
as meaning that the option available to the tax authority of a requested Member State to 
set off claims in the event of concurrent claims constitutes a ‘privilege’ within the 
meaning of those provisions. 

36       It must be noted that Directives 76/308 and 2008/55 do not define the term ‘privilege’ 
or make reference to the law of the Member States for that purpose. 

37       According to the case-law of the Court, the terms of a provision of EU law which makes 
no express reference to the law of the Member States for the purpose of determining its 
meaning and scope must normally be given an autonomous and uniform interpretation 
throughout the European Union, which must take into account the context of that 
provision and the purpose of the legislation in question (see, in particular, judgments of 
13 October 2016, Mikołajczyk, C-294/15, EU:C:2016:772, paragraph 44, and of 
16 November 2017, Kozuba Premium Selection, C-308/16, EU:C:2017:869, 
paragraph 38). 

38       As regards the objective of Directives 76/308 and 2008/55, it should be recalled that, in 
accordance with Article 1 of each directive, those directives establish general rules on 
mutual assistance to ensure the recovery in each Member State of the claims falling 
within the scope of those directives which arise in another Member State. 

39       It follows from the first, second and third recitals of Directive 76/308 that the purpose of 
that directive is to eliminate obstacles to the establishment and functioning of the 
common market resulting from the territorial limitation of the scope of application of 
national provisions relating to recovery (judgment of 18 October 2012, X, C-498/10, 
EU:C:2012:635, paragraph 45). 

40       That directive thus provides for measures of assistance in the form of the disclosure of 
information useful for the recovery, notification of instruments to the addressee and the 
recovery of claims which are the subject of an instrument permitting their enforcement 
(judgment of 18 October 2012, X, C-498/10, EU:C:2012:635, paragraph 46). 

41       With regard to the context of the provisions concerned, it must be noted that Article 10 
of that directive provides that the claims to be recovered are not to be given preferential 
treatment in the requested Member State. It thus establishes the rule that the privileges 
accorded to claims of the requested Member State are not to be accorded to claims in 
respect of which a request for recovery has been made. 

42       The aforementioned Article 10 was amended by Directive 2001/44, and subsequently 
replaced by Article 10 of Directive 2008/55. Those directives introduced, by way of 
derogation from that rule, the possibility that the requested Member State could confer 
those privileges on the claims of the requesting Member State that are to be recovered. 

43       Those provisions bear out the fact that even if, as has been noted in paragraphs 28 to 30 
of the present judgment, those claims must, for the purposes of their recovery, be treated 
in the same way as the claims of the requested Member State, they are nevertheless 
distinct from the latter claims and do not, in principle, benefit from privileges in the 
requested Member State. 

44       Having regard to the foregoing considerations, it is appropriate to adopt a broad 
understanding of the term ‘privilege’ as referred to in those provisions, encompassing all 
the mechanisms that enable the requested Member State to obtain preferential or 
priority payment of its claims in the event of concurrent claims, by way of derogation 
from the principle of equality of creditors. 

45       As regards the set-off option at issue in the main proceedings, available to the Belgian tax 
authority in respect of its own tax claims, it is not possible to determine from the 
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information provided by the referring court whether recourse to that option would 
enable that authority to obtain preferential or priority payment of its claims in the event 
of concurrent claims, or whether it is an ordinary set-off mechanism. 

46       Should that option constitute an ordinary set-off mechanism intended to simplify the 
recovery procedure without conferring on the Belgian State a preferential right or a right 
of priority for the purposes of payment of its claims or any privilege derogating from the 
principle of equality of creditors, it would have to be regarded as falling within the scope 
of Article 6 of Directive 76/308 and Article 6 of Directive 2008/55, and therefore the 
Belgian State should also use it to recover another Member State’s claims in respect of 
which a request for recovery has been made, pursuant to those directives. 

47       Conversely, should the use of the set-off option at issue in the main proceedings have the 
effect of conferring on the Belgian State such a preferential right or right of priority not 
available to the other creditors, that option would constitute, in derogation of the 
principle of equality of creditors in the event of concurrent claims, a ‘privilege’ within the 
meaning of Article 10 of Directive 76/308 and Article 10 of Directive 2008/55. 

48       In that situation, the Belgian State would not be able to use that option for the purpose of 
recovering the claims of another Member State in respect of which a request for recovery 
had been made, pursuant to those directives, since it is apparent from the order for 
reference that, in accordance with Article 15 of the Law of 20 July 1979, the claims to be 
recovered are not to benefit from any privilege. 

49       In all events, it is important to emphasise that the requested Member State may use a 
set-off option such as that at issue in the main proceedings only for the benefit of the 
requesting Member State. 

50      In those circumstances, the answer to the second question is: 

–         Article 10 of Directive 76/308 and Article 10 of Directive 2008/55 must be 
interpreted as meaning that the term ‘privilege’ referred to in those provisions 
refers to any mechanism which results, in the event of concurrent claims, in the 
preferential payment of a claim. 

–         Article 10 of Directive 76/308 and Article 10 of Directive 2008/55 must be 
interpreted as meaning that the option available to the requested Member State to 
set off claims in the event of concurrent claims constitutes a privilege, within the 
meaning of those provisions, where the use of that option has the effect of 
conferring on that Member State a preferential right or right of priority for the 
purposes of payment of its claims that is not available to the other creditors, 
which it is for the referring court to ascertain. 

 Costs 

51       Since these proceedings are, for the parties to the main proceedings, a step in the action 
pending before the national court, the decision on costs is a matter for that court. Costs 
incurred in submitting observations to the Court, other than the costs of those parties, 
are not recoverable. 

On those grounds, the Court (First Chamber) hereby rules: 

1.       Article 6(2) of Council Directive 76/308/EEC of 15 March 1976 on mutual 
assistance for the recovery of claims resulting from operations forming part of the 
system of financing the European Agricultural Guidance and Guarantee Fund, and 
of the agricultural levies and customs duties, and the second paragraph of Article 6 
of Council Directive 2008/55/EC of 26 May 2008 on mutual assistance for the 
recovery of claims relating to certain levies, duties, taxes and other measures must 
be interpreted as meaning that the claim of the requesting Member State is not to 
be treated as being a claim of the requested Member State and does not acquire 
the status of a claim of the requested Member State. 

2.       Article 10 of Directive 76/308 and Article 10 of Directive 2008/55 must be 
interpreted as meaning that: 
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–         the term ‘privilege’ referred to in those provisions refers to any mechanism 
which results, in the event of concurrent claims, in the preferential payment 
of a claim; 

–         the option available to the requested Member State to set off claims in the 
event of concurrent claims constitutes a privilege, within the meaning of 
those provisions, where the use of that option has the effect of conferring on 
that Member State a preferential right or right of priority for the purposes of 
payment of its claims that is not available to the other creditors, which it is 
for the referring court to ascertain. 
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JUDGMENT OF THE COURT (Fifth Chamber) 

24 February 2021 

(Reference for a preliminary ruling – Directive 76/308/EEC – Articles 6 and 8 and 
Article 12(1) to (3) – Mutual assistance for the recovery of certain claims – Excise duty 

payable in two Member States for the same transactions – Directive 92/12/EC – 
Articles 6 and 20 – Release of products for consumption – Falsification of the 

accompanying administrative document – Offence or irregularity committed in the 
course of movement of products subject to excise duty under a duty suspension 

arrangement – Irregular departure of products from a suspension arrangement – 
‘Duplication of the tax claim’ relating to the excise duties – Review carried out by the 

courts of the Member State in which the requested authority is situated – Refusal of the 
request for assistance made by the competent authorities of another Member State – 

Conditions) 

In Case C-95/19, 

REQUEST for a preliminary ruling under Article 267 TFEU from the Corte suprema di 
cassazione (Court of Cassation, Italy), made by decision of 23 May 2018, received at the Court 
on 6 February 2019, in the proceedings 

Agenzia delle Dogane 

v 

Silcompa SpA, 

THE COURT (Fifth Chamber), (…) gives the following 

Judgment 

1         This request for a preliminary ruling concerns the interpretation of Article 12(3) of 
Council Directive 76/308/EEC of 15 March 1976 on mutual assistance for the recovery 
of claims relating to certain levies, duties, taxes and other measures (OJ 1976 L 73, p. 18), 
as amended by Council Directive 2001/44/EC of 15 June 2001 (OJ 2001 L 175, p. 17) 
(‘Directive 76/308’), in conjunction with Article 20 of Council Directive 92/12/EEC of 
25 February 1992 on the general arrangements for products subject to excise duty and 
on the holding, movement and monitoring of such products (OJ 1992 L 76, p. 1), as 
amended by Council Directive 92/108/EEC of 14 December 1992 (OJ 1992 L 390, p. 124) 
(‘Directive 92/12’). 

2         The request has been made in proceedings between the Agenzia delle Dogane (Customs 
Agency, Italy) (‘the Agency’) and Silcompa SpA, a company established in Italy which 
produces ethyl alcohol, concerning two payment notices adopted in respect of the 
recovery of excise duties, on the basis of a request for assistance submitted to the Agency 
by the Greek customs authority pursuant to Article 6(1) of Directive 76/308/EEC, 
relating to the sales of ethyl alcohol made by Silcompa to Greece between 1995 and 1996 
under duty suspension arrangements. 

 Legal context 

 EU law 

 Directive 76/308 

3         According to the seventh recital, Directive 76/308 aims, inter alia, to give a limitative 
definition of the particular circumstances in which the requested authority may refuse 
requests for assistance drawn up by the applicant authority. 

4         According to the tenth recital of that directive, where, during the recovery procedure in 
the Member State in which the requested authority is situated, the claim or the 
instrument authorising its enforcement issued in the Member State in which the 
applicant authority is situated is contested, the person concerned must bring the action 
contesting the claim before the competent body of the latter Member State, and the 
requested authority must suspend any enforcement proceedings which it has begun until 
a decision is taken by the aforementioned body. 
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5         That directive is applicable, pursuant to Article 2(f) thereof, to all claims relating to 
excise duties on, inter alia, alcohol and alcoholic beverages. 

6         Article 6 of that directive provides: 

‘1.      At the request of the applicant authority, the requested authority shall, in 
accordance with the laws, regulations or administrative provisions applying to the 
recovery of similar claims arising in the Member State in which the requested authority 
is situated, recover claims which are the subject of an instrument permitting their 
enforcement. 

2.      For this purpose any claim in respect of which a request for recovery has been made 
shall be treated as a claim of the Member State in which the requested authority is 
situated, except where Article 12 applies.’ 

7         Article 7(1) and (2) of Directive 76/308 provides: 

‘1.      The request for recovery of a claim which the applicant authority addresses to the 
requested authority must be accompanied by an official or certified copy of the 
instrument permitting its enforcement, issued in the Member State in which the 
applicant authority is situated and, if appropriate, by the original or a certified copy of 
other documents necessary for recovery. 

2.      The applicant authority may not make a request for recovery unless: 

(a)      the claim and/or the instrument permitting its enforcement are not contested in 
the Member State in which it is situated, except in cases where the second 
subparagraph of Article 12(2) is applied; 

(b)      it has, in the Member State in which it is situated, applied appropriate recovery 
procedures available to it on the basis of the instrument referred to in 
paragraph 1, and the measures taken will not result in the payment in full of the 
claim.’ 

8       Article 8 of that directive is worded as follows: 

‘1.      The instrument permitting enforcement of the claim shall be directly recognised 
and automatically treated as an instrument permitting enforcement of a claim of the 
Member State in which the requested authority is situated. 

2.      Notwithstanding the first paragraph, the instrument permitting enforcement of the 
claim may, where appropriate and in accordance with the provisions in force in the 
Member State in which the requested authority is situated, be accepted as, recognised as, 
supplemented with, or replaced by an instrument authorising enforcement in the 
territory of that Member State. 

Within three months of the date of receipt of the request for recovery, Member States 
shall endeavour to complete such acceptance, recognition, supplementing or 
replacement, except in cases where the third subparagraph is applied. They may not be 
refused if the instrument permitting enforcement is properly drawn up. The requested 
authority shall inform the applicant authority of the grounds for exceeding the period of 
three months. 

If any of these formalities should give rise to contestation in connection with the claim 
and/or the instrument permitting enforcement issued by the applicant authority, 
Article 12 shall apply.’ 

9         Article 12(1) to (3) of the directive provides: 

‘1.      If, in the course of the recovery procedure, the claim and/or the instrument 
permitting its enforcement issued in the Member State in which the applicant authority 
is situated are contested by an interested party, the action shall be brought by the latter 
before the competent body of the Member State in which the applicant authority is 
situated, in accordance with the laws in force there. This action must be notified by the 
applicant authority to the requested authority. The party concerned may also notify the 
requested authority of the action. 
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2.      As soon as the requested authority has received the notification referred to in 
paragraph 1 either from the applicant authority or from the interested party, it shall 
suspend the enforcement procedure pending the decision of the body competent in the 
matter, unless the applicant authority requests otherwise in accordance with the second 
subparagraph. Should the requested authority deem it necessary, and without prejudice 
to Article 13, that authority may take precautionary measures to guarantee recovery in 
so far as the laws or regulations in force in the Member State in which it is situated allow 
such action for similar claims. 

Notwithstanding the first subparagraph of paragraph 2, the applicant authority may in 
accordance with the law, regulations and administrative practices in force in the Member 
State in which it is situated, request the requested authority to recover a contested claim, 
in so far as the relevant laws, regulations and administrative practices in force in the 
Member State in which the requested authority is situated allow such action. If the result 
of contestation is subsequently favourable to the debtor, the applicant authority shall be 
liable for the reimbursement of any sums recovered, together with any compensation 
due, in accordance with the laws in force in the Member State in which the requested 
authority is situated. 

3.      Where it is the enforcement measures taken in the Member State in which the 
requested authority is situated that are being contested the action shall be brought 
before the competent body of that Member State in accordance with its laws and 
regulations.’ 

 Directive 92/12 

10       The fourth recital of Directive 92/12 states that, in order to ensure the establishment 
and functioning of the internal market, chargeability of excise duties should be identical 
in all the Member States. 

11       In accordance with Article 3(1) thereof, that directive is applicable on EU level inter alia 
to alcohol and alcoholic beverages. 

12      Article 4 of that directive provides: 

‘For the purpose of this Directive, the following definitions shall apply: 

(a)      authorised warehousekeeper: a natural or legal person authorised by the 
competent authorities of a Member State to produce, process, hold, receive and 
dispatch products subject to excise duty in the course of his business, excise duty 
being suspended under tax-warehousing arrangement; 

(b)      tax warehouse: a place where goods subject to excise duty are produced, 
processed, held, received or dispatched under duty-suspension arrangements by 
an authorised warehousekeeper in the course of his business, subject to certain 
conditions laid down by the competent authorities of the Member State where the 
tax warehouse is located; 

(c)      suspension arrangement: a tax arrangement applied to the production, processing, 
holding and movement of products, excise duty being suspended; 

…’ 

13       Article 5(1) of that directive provides: 

‘The products referred to in Article 3(1) shall be subject to excise duty at the time of their 
production within the territory of the [Union] as defined in Article 2 or of their 
importation into that territory.’ 

14       Pursuant to Article 6(1) and (2) of Directive 92/12: 

‘1.      Excise duty shall become chargeable at the time of release for consumption or 
when shortages are recorded which must be subject to excise duty in accordance with 
Article 14(3). 

Release for consumption of products subject to excise duty shall mean: 
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(a)      any departure, including irregular departure, from a suspension arrangement; 

(b)      any manufacture, including irregular manufacture, of those products outside a 
suspension arrangement; 

(c)      any importation of those products, including irregular importation, where those 
products have not been placed under a suspension arrangement. 

2.      The chargeability conditions and rate of excise duty to be adopted shall be those in 
force on the date on which duty becomes chargeable in the Member State where release 
for consumption takes place or shortages are recorded. …’ 

15       The first subparagraph of Article 15(1) of Directive 92/12 provides that, in principle, ‘the 
movement of products subject to excise duty under suspension arrangements shall take 
place between tax warehouses’. 

16       Under Article 15(3) and (4) of that directive: 

‘3.      The risks inherent in … movement [within the European Union] shall be covered by 
the guarantee provided by the authorised warehousekeeper of dispatch, as provided for 
in Article 13, or, if need be, by a guarantee jointly and severally binding on both the 
consignor and the transporter. … 

4.      Without prejudice to the provision of Article 20, the liability of the authorised 
warehousekeeper of dispatch and, if the case arises, that of the transporter may only be 
discharged by proof that the consignee has taken delivery of the products, in particular 
by the accompanying document referred to in Article 18 under the conditions laid down 
in Article 19.’ 

17      According to Article 18(1) of that directive: 

‘… all products subject to excise duty moving under duty-suspension arrangements 
between Member States, including those moving by sea or air directly from one [EU] port 
or airport to another, shall be accompanied by a document drawn up by the consignor. 
This document may be either an administrative document or a commercial document. …’ 

18       The first and third subparagraphs of Article 19(1) of Directive 92/12 provide: 

‘The tax authorities of the Member States shall be informed by traders of deliveries 
dispatched or received by means of the document or a reference to the document 
specified in Article 18. This document shall be drawn up in quadruplicate: 

–        one copy to be kept by the consignor, 

–        one copy for the consignee, 

–        one copy to be returned to the consignor for discharge, 

–        one copy for the competent authorities of the Member State of destination. 

… 

The Member States of destination may stipulate that the copy to be returned to the 
consignor for discharge should be certified or endorsed by its national authorities. …’ 

19       Article 19(2) and (3) of that directive is worded as follows: 

‘2.      When products subject to excise duty move under the duty-suspension 
arrangements to an authorised warehousekeeper or to a registered or non-registered 
trader, a copy of the accompanying administrative document or a copy of the commercial 
document, duly annotated, shall be returned by the consignee to the consignor for 
discharge, at the latest within 15 days following the month of receipt by the consignee. 

… 

3.      The duty-suspension arrangements as defined in Article 4(c) shall be discharged by 
the placing of the products subject to excise duty under one of the arrangements referred 
to in Article 5(2) and subject to the conditions referred to therein, after the consignor 
has received the copy to be returned of the accompanying administrative document or a 
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copy of the commercial document, duly annotated, in which it must be noted that the 
products have been placed under such an arrangement.’ 

20       Article 20 of that directive states: 

‘1.      Where an irregularity or offence has been committed in the course of a movement 
involving the chargeability of excise duty, the excise duty shall be due in the Member 
State where the offence or irregularity was committed from the natural or legal person 
who guaranteed payment of the excise duties in accordance with Article 15(3), without 
prejudice to the bringing of criminal proceedings. 

Where the excise duty is collected in a Member State other than that of departure, the 
Member State collecting the duty shall inform the competent authorities of the country of 
departure. 

2.      When, in the course of movement, an offence or irregularity has been detected 
without it being possible to determine where it was committed, it shall be deemed to 
have been committed in the Member State where it was detected. 

3.      Without prejudice to the provision of Article 6(2), when products subject to excise 
duty do not arrive at their destination and it is not possible to determine where the 
offence [or] irregularity was committed, that offence or irregularity shall be deemed to 
have been committed in the Member State of departure, which shall collect the excise 
duties at the rate in force on the date when the products were dispatched unless within a 
period of four months from the date of dispatch of the products evidence is produced to 
the satisfaction of the competent authorities of the correctness of the transaction or of 
the place where the offence or irregularity was actually committed. Member States shall 
take the necessary measures to deal with any offence or irregularity and to impose 
effective penalties. 

4.      If, before the expiry of a period of three years from the date on which the 
accompanying document was drawn up, the Member State where the offence or 
irregularity was actually committed is ascertained, that Member States shall collect the 
excise duty at the rate in force on the date when the goods were dispatched. In this case, 
as soon as evidence of collection has been provided, the excise duty originally levied 
shall be refunded.’ 

 Italian law 

21       Mutual assistance for the recovery of excise duties is governed in Italian law, inter alia, 
by decreto legislativo n. 69 – Attuazione della direttiva 2001/44/CE relativa 
all’assistenza reciproca in materia di recupero di crediti connessi al sistema di 
finanziamento del FEOGA, nonché ai prelievi agricoli, ai dazi doganali, all’IVA ed a talune 
accise (Legislative Decree No 69 on the implementation of Directive 2001/44/EC on 
mutual assistance for the recovery of claims resulting from operations forming part of 
the system of financing the EAGGF, and of agricultural levies and customs duties, and in 
respect of VAT and certain excise duties) of 9 April 2003 (Ordinary Supplement to GURI 
No 87 of 14 April 2003) (‘Legislative Decree No 69/2003’). 

22       Article 5 of Legislative Decree No 69/2003, headed ‘Assistance for recovery of claims’, 
provides: 

‘1.      At the request of the applicant authority, the Ministero dell’economia e delle 
finanze [(Ministry of Economy and Finance, Italy)] shall, on the basis of the instruments 
permitting enforcement which it has received, take steps to recover claims as referred to 
in Article 1 arising in the Member State in which the applicant authority is situated, in 
accordance with current legislation governing the recovery of similar claims arising 
within the national territory. The instruments permitting enforcement, which shall have 
direct and immediate effect, shall be included in the lists referred to in decreto del 
Presidente della Repubblica [n. 602 – Disposizioni sulla riscossione delle imposte sul 
reddito (Presidential Decree No 602 on rules on the collection of income tax) of 
29 September 1973 (Ordinary Supplement to GURI No 268 of 16 October 1976)]. 

2.      The applicant authority may make a request for recovery only if: 
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(a)      the claim and/or the instrument permitting its enforcement are not contested in 
the Member State in which the applicant authority is situated, unless an intention 
has been clearly expressed to proceed in any event with the recovery of the claim 
in the event that it is contested; 

(b)      it has initiated the recovery procedure in the Member State in which it is situated 
and the measures taken will not result in the payment of the claim in full. 

…’ 

23       Article 6 of that legislative decree, headed ‘Action contesting a claim’, provides: 

‘1.      A person who wishes to contest a claim or an instrument permitting its 
enforcement issued in the Member State in which the applicant authority is situated shall 
apply to the competent authority in that State, in accordance with the current law of that 
State. In such a case, the Ministry of Economy and Finance, upon receiving notification of 
the contested claim from the applicant authority or from the person concerned, shall, 
unless the applicant authority requests otherwise, suspend the enforcement procedure 
until the competent authority has given its decision. In the event that the procedure for 
the recovery of the contested claim is nevertheless proceeded with following the request 
of the applicant authority, and the outcome of the dispute is favourable to the debtor, the 
applicant authority shall be liable for the reimbursement of any sums recovered, 
together with any other sums due, in accordance with Italian law. If a court rules on the 
dispute in favour of the applicant authority and permits the recovery of the claim in the 
same State, the enforcement procedure shall recommence on the basis of that court’s 
decision. 

2.      A person who wishes to contest measures in the enforcement procedure shall apply 
to the competent authority, in accordance with national law. 

3.      The Member State in which the applicant authority is situated shall remain liable to 
the Member State in which the requested authority is situated for any costs and any 
losses incurred as a result of actions held to be unfounded, as far as either the substance 
of the claim or the validity of the instrument issued by the applicant authority are 
concerned.’ 

 The dispute in the main proceedings and the question referred for a preliminary 
ruling 

24       Between 1995 and 1996 Silcompa sold ethyl alcohol to Greece under duty suspension 
arrangements. 

25       In January 2000, following a check carried out by the Ufficio Tecnico di Finanza di Reggio 
Emilia (Technical Finance Office, Reggio Emilia, Italy) in the context of the administrative 
cooperation procedure provided for in Article 19 of Directive 92/12, it was established 
that the accompanying administrative documents (‘the AADs’) relating to the 
consignments of alcohol dispatched by Silcompa had never been received by the Greek 
customs authority in order for the official documents to be drawn up and that the stamps 
of the Corinthian customs office (Greece) on the AADs, found at Silcompa’s premises, 
were false. As a result, the Agency issued three payment notices for the recovery of the 
unpaid excise duties, for a total amount of EUR 6 296 495.47. 

26       Silcompa brought an action against those payment notices before the Tribunale di 
Bologna (District Court, Bologna, Italy), whose decision in favour of Silcompa was 
appealed against by the Agency before the Corte d’Appello di Bologna (Court of Appeal, 
Bologna, Italy). According to the referring court, at the date of the request for a 
preliminary ruling, the proceedings relating to that action were still ongoing. 

27      In addition, after the Greek customs authorities sent a request for information to 
Silcompa in April 2001 in order to obtain clarification on the transactions regarding the 
consignments of alcohol in question, and after Silcompa replied to that request, those 
authorities informed the Agency, in February 2004, that the deliveries of the products 
sent by Silcompa to a Greek company should be considered irregular. 
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28       Thus, on 27 March 2004, the Ufficio delle Dogane di Reggio Emilia (Customs Office, 
Reggio Emilia, Italy) issued adjustment notice No 6/2004, which covered the Italian tax 
claims on which the payment notices issued in January 2000 were based, referred to in 
paragraph 25 above, and the additional tax adjustment of EUR 473 410.66, payable 
following the communication from the Greek administration in February 2004. Silcompa 
challenged adjustment notice No 6/2004 before the Commissione tributaria provinciale 
di Reggio Emilia (Provincial Tax Commission, Reggio Emilia, Italy). That procedure led to 
the conclusion, in September 2017, of a settlement agreement between the Agency and 
Silcompa, under which Silcompa was to pay a total amount of EUR 1 554 181.23 in 
respect of the debt claimed by the Italian authorities. 

29       In addition, in January 2005, in relation to the same export transactions within the 
European Union, the Athens customs office (Greece) issued two ‘excise duty payment 
notices’, submitting that the unlawful release for consumption on Greek territory of ethyl 
alcohol shipped by Silcompa to ‘letterbox’ companies had been established. According to 
the statements of the parties to the main proceedings, the Athens customs office acted on 
the basis of the criminal investigations that had resulted in a judgment at first instance 
which confirmed that Silcompa’s goods had reached Greek operators and been 
fraudulently released for consumption. 

30       On 31 January 2005, the Greek tax authorities made a request for assistance to the 
Agency, pursuant to Article 6(1) of Directive 76/308, for the recovery of claims relating 
to the excise duties in question. 

31       On 13 September 2005, the Agency, as the competent requested authority, notified 
Silcompa, pursuant to Article 5 of Legislative Decree No 69/2003, of two amicable 
payment notices for the sums of EUR 10 280 291.66 (notice RP 05/14) and 
EUR 64 218.25 (notice RP 05/12), which form the subject matter of the dispute in the 
main proceedings. 

32      The action brought by Silcompa against those payment notices was dismissed as 
inadmissible at first instance by the Commissione tributaria provinciale di Roma 
(Provincial Tax Court, Rome, Italy), before being upheld by the Commissione tributaria 
regionale del Lazio (Regional Tax Court, Lazio, Italy), hearing the appeal brought by 
Silcompa, in which it claimed that the Greek authorities had failed to serve the necessary 
‘preliminary documents’ and had failed to state sufficient reasons for those payment 
notices, in so far as they did not refer to the procedures which had been initiated, in 
parallel, in Italy concerning recovery of excise duties in respect of the same export 
transactions. 

33       The Agency consequently brought an appeal on a point of law before the Corte suprema 
di cassazione (Supreme Court of Cassation, Italy). 

34       The referring court questions, in particular, whether, in an action concerning the 
enforcement procedure initiated in the context of mutual assistance for the recovery of 
claims relating to excise duties, there is a ‘possible duplication of the tax claim’ in so far 
as requests based on the same events giving rise to liability for excise duty were brought 
at the same time in both the Member State in which the applicant authority is situated 
and the Member State in which the requested authority is situated. 

35       While conceding that, under Article 12 of Directive 76/308, where the dispute concerns 
enforcement measures in the Member State in which the requested authority is situated, 
the action is to be brought before the competent body of that Member State, whereas, 
where the dispute concerns the claim or the instrument permitting its enforcement the 
action is to be brought before the competent body of the Member State in which the 
applicant authority is situated, the referring court notes that, in accordance with 
Article 20(4) of Directive 92/12, the duties originally collected in a Member State are to 
be refunded if the Member State in which the offence or irregularity was actually 
committed is ascertained. Nevertheless, under that provision, the Member State in which 
the offence or irregularity was actually committed must be ascertained before the expiry 
of a period of three years from the date on which the AAD was drawn up, a time limit 
which, in the present case, expired long ago. 
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36       In that regard, the referring court wonders, in particular, whether, in the context of the 
recovery procedure provided for in Article 12(3) of Directive 76/308, which seeks to 
implement a request for assistance made on the basis of Article 6(1), the conditions 
referred to in Article 20 of Directive 92/12, such as the place where the offence or 
irregularity was actually committed, should also be examined, at least in the particular 
circumstances of the case in the main proceedings. In fact, according to the referring 
court, the matter to be examined does not seem to relate to the claim or foreign 
instrument, as provided for in Article 12(1) of Directive 76/308, but relates to the lawful 
basis of the request for assistance and, as a result, of all the measures enforcing that 
claim. 

37       In those circumstances, the Corte suprema di cassazione (Supreme Court of Cassation) 
decided to stay the proceedings and to refer the following question to the Court of Justice 
for a preliminary ruling: 

‘Is Article 12(3) of [Directive 76/308], read in conjunction with Article 20 of [Directive 
92/12], to be interpreted as meaning that, in proceedings brought against enforcement 
measures for the collection of excise duty, the court may examine (and if so within what 
limits) the question of the place (of actual release for consumption) where the 
irregularity or offence was actually committed where, as in the present case, the same 
claim, based on the same export transactions, is made, independently, against the taxable 
person by both the [applicant authority] and the [requested authority] and, in the 
requested State, proceedings are pending, contemporaneously, both in respect of the 
national claim and the action for the collection of duties for the other State, and would 
the court’s finding in that regard invalidate the request for assistance and consequently 
all the enforcement measures?’ 

 The procedure before the Court 

38       On 22 October 2019, the Court sent a request for information to the referring court 
concerning the factual and legal framework of the dispute in the main proceedings. 

39       On 31 December 2019, the referring court replied to that request for information. 

40       The hearing, which had been scheduled for 26 March 2020 was, on account of the health 
crisis and the uncertainties it led to regarding when the Court might be able to resume 
its judicial activities under normal conditions, cancelled and the questions which had 
been asked for an oral response were converted into questions for a written response. 
The Italian, Spanish and Swedish Governments and the European Commission 
responded to the questions within the period prescribed by the Court. 

 The question referred for a preliminary ruling 

41       By its question, the referring court asks, in essence, whether Article 12(3) of Directive 
76/308, read in conjunction with Article 20 of Directive 92/12, must be interpreted as 
meaning that, in the context of an action disputing enforcement measures taken in the 
Member State where the requested authority is situated, the competent body of that 
Member State may refuse to grant the request to recover excise duties submitted by the 
competent authority of another Member State, as regards goods which irregularly 
departed from a suspension arrangement, for the purposes of Article 6(1) of Directive 
92/12, based on the same export transactions which are already the subject of excise 
duty recovery in the Member State in which the requested authority is situated. 

42       In the present case, on the basis of the irregularities which occurred during the same 
series of export transactions under excise duty suspension arrangements dating from 
1995 and 1996, the authorities of the two Member States, namely the Italian Republic 
and the Hellenic Republic, consider themselves to have the right, under Article 20 of 
Directive 92/12, to claim the excise duties on those transactions. 

43       In that context, it should be noted, as a preliminary point, that Directive 76/308 was 
repealed and codified by Council Directive 2008/55/EC of 26 May 2008 on mutual 
assistance for the recovery of claims relating to certain levies, duties, taxes and other 
measures (OJ 2008 L 150, p. 28), which was in turn repealed and replaced by Council 
Directive 2010/24/EU of 16 March 2010 concerning mutual assistance for the recovery 
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of claims relating to taxes, duties and other measures (OJ 2010 L 84, p. 1). Moreover, 
Directive 92/12 was repealed and replaced by Council Directive 2008/118/EC of 
16 December 2008 concerning the general arrangements for excise duty and repealing 
Directive 92/12/EEC (OJ 2009 L 9, p. 12). However, in view of the date of the facts of the 
main proceedings, this reference for a preliminary ruling will be examined by reference 
to the provisions of Directives 76/308 and 92/12. 

44       As regards, in the first place, Directive 92/12, that directive seeks to establish a certain 
number of rules regarding the holding, movement and monitoring of products subject to 
excise duty, such as alcohol and alcoholic beverages, within the meaning of Article 3(1) 
of that directive, in order, as is apparent inter alia from the fourth recital thereof, to 
ensure that the chargeability of excise duty is identical in all the Member States. That 
harmonisation makes it possible, in principle, to avoid double taxation in relations 
between Member States (see, to that effect, judgment of 5 March 2015, Prankl, C-175/14, 
EU:C:2015:142, paragraph 20 and the case-law cited). 

45       In that regard, Article 20 of Directive 92/12 seeks, inter alia, to establish the Member 
State which has the exclusive right to collect excise duties on the products concerned 
where, in the course of a movement, an offence or infringement has been committed 
(see, to that effect, judgments of 12 December 2002, Cipriani, C-395/00, EU:C:2002:751, 
paragraph 46, and of 13 December 2007, BATIG, C-374/06, EU:C:2007:788, 
paragraph 44). 

46       Products subject to excise duty become taxable for the purposes of Directive 92/12, in 
accordance with Article 5(1) thereof, upon their being produced within the territory of 
the European Union or imported into that territory (judgment of 5 April 2001, Van de 
Water, C-325/99, EU:C:2001:201, paragraph 29). 

47       By contrast, pursuant to Article 6(1) of Directive 92/12, excise duty becomes chargeable, 
inter alia, at the time of release for consumption of products subject to excise duty. 
Under point (a) of the first subparagraph of Article 6(1) of that directive, that concept 
also covers any departure, including irregular departure, from a suspension 
arrangement, defined in Article 4(c) of that directive (see, to that effect, judgments of 
5 April 2001, Van de Water, C-325/99, EU:C:2001:201, paragraphs 30, 31, 34 to 36; of 
12 December 2002, Cipriani, C-395/00, EU:C:2002:751, paragraphs 42 and 43; and of 
13 December 2007, BATIG, C-374/06, EU:C:2007:788, paragraph 29). 

48       In accordance with Article 4(c) of Directive 92/12, the suspension arrangement is the tax 
arrangement applied to the production, processing, holding and movement of products, 
excise duty being suspended. 

49      It is a feature of that arrangement that the excise duty on the products covered by it is 
not yet payable, despite the fact that the chargeable event for taxation purposes has 
already taken place. Consequently, as regards the products subject to excise duty, that 
arrangement postpones the chargeability of excise duty until one of the conditions of 
chargeability, such as the one described in paragraph 47 above, is met (see, by analogy, 
judgment of 28 January 2016, BP Europa, C-64/15, EU:C:2016:62, paragraph 22 and the 
case-law cited). 

50       Pursuant to Article 15(1) of Directive 92/12, the movement of products subject to excise 
duty under suspension arrangements is to take place, in principle, between tax 
warehouses, defined in Article 4(b) of that directive, and to be operated by authorised 
warehousekeepers, within the meaning of Article 4(2) thereof. 

51       Under Article 15(4) of that directive, without prejudice to Article 20 thereof, the liability 
of the authorised warehousekeeper of dispatch may only be discharged by proof that the 
consignee has taken delivery of the products, in particular by the accompanying 
document referred to in Article 18 of the same directive under the conditions laid down 
in Article 19 thereof. 

52       Thus, the EU legislature gave a central role to the authorised warehousekeeper in the 
context of the procedure for movement of products subject to excise duty and placed 
under a suspension arrangement, which results in liability for all the risks inherent in 
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that movement. That warehousekeeper is, consequently, designated as liable for the 
payment of excise duties in cases where an offence or an irregularity involving the 
chargeability of such duties has been committed in the course of the movement of those 
products. That liability is, moreover, objective and based not on the proven or presumed 
fault of the warehousekeeper, but on his participation in an economic activity (see, to 
that effect, judgment of 2 June 2016, Kapnoviomichania Karelia, C-81/15, EU:C:2016:398, 
paragraphs 31 and 32). 

53       In the event that an irregularity or offence has been committed in the course of 
movement involving the chargeability of excise duty, Article 20(1) of Directive 92/12, in 
principle, confers on the Member State in which the offence or irregularity was 
committed the right to collect the excise duties. 

54       However, if it is not possible to determine where the offence or irregularity was 
committed, Article 20(2) and (3) provides for presumptions as regards determining that 
place, to the effect that it is to be deemed to be the Member State where the offence or 
infraction was detected or, when products subject to excise duty do not arrive at their 
destination and it is not possible to determine where the offence of irregularity was 
committed, it is to be deemed to be the ‘Member State of departure’. 

55       Moreover, as the Commission noted and the Advocate General stated in point 54 of his 
Opinion, Article 20(4) of Directive 92/12 provides for a ‘corrective’ mechanism that 
allows the Member State in which the offence or irregularity was actually committed to 
be determined before the expiry of a period of three years from the date on which the 
AAD was drawn up, in accordance with Article 18(1) and Article 19(1) of that directive. 
In that case, as soon as evidence of collection has been provided, the excise duty 
originally levied on the basis of Article 20(2) and (3) of that directive is to be refunded. 

56       Accordingly, the corrective mechanism provided for in Article 20(4) of Directive 92/12 
does not concern the situation in which there is a conflict of competency between a 
Member State where the offence or irregularity was committed in the course of a 
movement of products subject to excise duty involving the chargeability of excise duty, 
on the one hand, and a Member State where, subsequently, release for consumption of 
those products took place, on the other, but rather, as the Advocate General noted, in 
essence, in point 63 of his Opinion, it concerns the situation in which it is clear that the 
place where the offence or irregularity was actually committed is a different Member 
State from that which was originally determined. 

57       In the present case, as is apparent from the order for reference, in January 2000 the 
Italian customs authority detected the failure to discharge the suspension arrangement, 
within the meaning of Article 19(3) of Directive 92/12, inasmuch as the AADs which 
Silcompa had received in respect of the deliveries of the products sent were irregular, 
since the stamps of the Corinthian customs office (Greece) affixed to those AADs were 
false. 

58       However, the order for reference does not state whether, for the purpose of recovering 
the excise duty, those customs authorities were in fact able to establish that the 
irregularity consisting in the affixing of false Greek customs stamps had been committed 
in Italy, in order to rely on Article 20(1) of Directive 92/12, or whether they had to apply 
one of the presumptions provided for in Article 20(2) and (3) of that directive. 

59       Moreover, as the Advocate General noted in point 62 of his Opinion, the Court has no 
specific information on which to assess whether the offence or irregularity was 
committed in a Member State other than Italy. The unlawful marketing on Greek 
territory of ethyl alcohol shipped by Silcompa must indeed be regarded as an offence or 
irregularity in respect of the products in question, but it could also be considered to be 
only a consequence of the offence or irregularity previously committed in Italy, which is 
a matter for the referring court to determine. 

60       In relation to such a determination, there are two possibilities. 

61       The first possibility is that there were several offences or irregularities. 
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62       In such a case, in a situation where several offences or infractions were consecutively 
committed in several Member States, two or more Member States consider that they 
have the right, under Directive 92/12, to collect the excise duty arising from an offence 
or irregularity that was committed in their respective territories. 

63       Nevertheless, the Court has ruled that it cannot reasonably be claimed that the EU 
legislature intended to favour the prevention of abuse and evasion by generally allowing, 
in cases where products subject to excise duty are unlawfully transported, all the transit 
Member States to levy excise duty (see, to that effect, judgment of 5 March 2015, Prankl, 
C-175/14, EU:C:2015:142, paragraph 27). 

64       Equally, in a situation involving an irregular departure from the suspension 
arrangement, which occurred in one Member State, leading, in accordance with 
Article 6(1)(a) of Directive 92/12, to a release for consumption of products subject to 
excise duty, and, subsequently, an actual release for consumption in another Member 
State, it cannot be accepted that the latter may also collect excise duties in so far as 
regards the same export transactions. 

65       As the Advocate General stated in point 56 of his Opinion, in accordance with the general 
scheme of Directive 92/12, release for consumption of products subject to excise duty 
may happen only once. It follows that, while, in practice, a number of successive offences 
or irregularities may take place in different Member States in the course of the 
movement of a single product subject to excise duties, only the first of those offences or 
irregularities, namely the one that had the consequence of making the products in the 
course of movement leave the excise duties suspension arrangement, must be taken into 
account for the purposes of applying Article 20 of Directive 92/12, since such an offence 
or such an irregularity had the effect of releasing the products for consumption within 
the meaning of Article 6 thereof. 

66       The second possibility is that the authorities of one Member State relied on one of the 
presumptions of Article 20(2) and (3) of Directive 92/12 and the authorities of another 
Member State ascertain that the offence or irregularity was actually committed in their 
Member State. In such a situation, the authorities of those Member States are to apply 
the corrective mechanism set out in Article 20(4) of that directive, in compliance with 
the conditions set out in that respect, within three years from the date on which the AAD 
was drawn up in accordance with Article 18(1) and Article 19(1) of that directive. 

67       Once that period of three years has passed, no Member State other than the Member 
State which relied on one of the presumptions provided for in Article 20(2) and (3) of 
Directive 92/12 may successfully claim the right provided for under Article 20(4) 
thereof. 

68       In the second place, as regards Directive 76/308, it must be borne in mind, first, that that 
directive establishes common rules on mutual assistance in order to ensure the recovery 
of claims relating to certain levies, duties and taxes (see, to that effect, judgment of 
18 October 2012, X, C-498/10, EU:C:2012:635, paragraph 44 and the case-law cited). 

69       Under Article 2(f) thereof, that directive is applicable to excise duties, inter alia, on 
alcohol and alcoholic beverages. 

70       Moreover, as regards the rules on mutual assistance for the recovery of claims relating, 
inter alia, to excise duty, it should be borne in mind that Article 12(1) and (3) of Directive 
76/308 provides for a division of powers, between the bodies of the Member State 
where the applicant authority is situated and the bodies of the Member State where the 
requested authority is situated, to hear disputes relating to the claim, the instrument 
permitting its enforcement or the enforcement measures themselves, respectively (see, 
to that effect, judgment of 14 January 2010, Kyrian, C-233/08, EU:C:2010:11, 
paragraph 37). 

71       That division of powers results from the fact that the claim and the instrument 
permitting enforcement are established on the basis of the law in force in the Member 
State in which the applicant authority is situated, whilst, for enforcement measures in 
the Member State in which the requested authority is situated, the latter applies, 
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pursuant to Articles 5 and 6 of Directive 76/308, the provisions which its national law 
lays down for corresponding measures, that authority being the best placed to assess the 
legality of the measure in the light of its national law (judgment of 14 January 
2010, Kyrian, C-233/08, EU:C:2010:11, paragraph 40). 

72       That is why, in accordance with Article 8(1) of Directive 76/308, the instrument 
permitting enforcement is to be directly recognised and automatically treated as an 
instrument permitting enforcement of a claim of the Member State in which the 
requested authority is situated (see, to that effect, judgment of 14 January 2010, Kyrian, 
C-233/08, EU:C:2010:11, paragraph 36). 

73       That division of powers is also an expression of the principle of mutual trust between the 
national authorities concerned (see, by analogy, as regards Directive 2010/24, judgment 
of 26 April 2018, Donnellan, C-34/17, EU:C:2018:282, paragraphs 40 to 46). 

74       It follows that, as the Advocate General stated in points 76 and 77 of his Opinion, the 
authorities of the requested Member State cannot call into question the assessment of 
the requesting Member State as regards the place where the irregularity or offence was 
committed, since such an assessment forms part of the very subject of the claim in 
respect of which recovery is sought by the requesting Member State and thus comes 
within its jurisdiction alone. 

75       However, it should be noted, first, that Directive 76/308 and the case-law relating to it 
does not relate to a situation such as that at issue in the main proceedings in which two 
competing claims are made based, in essence, on the same export transactions – one 
established by a body of the Member State in which the requested authority is situated 
and the other established by a body of the Member State in which the requesting 
authority is situated and which benefits from national treatment in the first Member 
State. The rules on division of power in such a situation are provided for in Directive 
92/12. 

76       Second, it must be noted that the Court has held that, exceptionally, the bodies of the 
Member State in which the requested authority is situated will be authorised to review 
whether the enforcement of the instrument is liable, in particular, to be contrary to the 
public policy of that State and, where appropriate, to refuse to grant assistance in whole 
or in part or to make it subject to fulfilling certain conditions (see, to that effect, 
judgments of 14 January 2010, Kyrian, C-233/08, EU:C:2010:11, paragraph 42, and of 
26 April 2018, Donnellan, C-34/17, EU:C:2018:282, paragraph 47). 

77       On account of the national treatment to be given, under Articles 6 and 8 of Directive 
76/308, to the claim in respect of which a request for recovery has been made and to the 
instrument permitting enforcement of that claim, it is hard to imagine that such an 
instrument would be enforced in the Member State in which the requested authority is 
situated if that enforcement were liable to be contrary to the public policy of that State 
(see, to that effect, judgments of 14 January 2010, Kyrian, C-233/08, EU:C:2010:11, 
paragraph 43, and, with regard to Directive 2010/24, see judgment of 26 April 
2018, Donnellan, C-34/17, EU:C:2018:282, paragraph 48). 

78       Equally, despite that national treatment, it is hard to imagine that the instrument 
permitting enforcement of the claim would be enforced in the Member State in which the 
requested authority is situated if that enforcement were liable to lead to a situation in 
which the excise duties on essentially the same transactions regarding the same 
products are levied twice, in infringement of Directive 92/12. 

79       In order to prevent such a situation arising, it is necessary to allow the competent 
authority of that Member State to refuse to enforce that instrument. 

80       To take a contrary approach would be tantamount to allowing, in the same national 
system, two final decisions to tax the same products subject to excise duty – one based 
on the irregular departure of those products from the suspension arrangement and the 
other based on their subsequent release for consumption – to coexist. 

81       Since it is clear from the order for reference that the proceedings based on the irregular 
departure from the suspension arrangement and the procedure concerning the request 
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for assistance are still pending, the referring court should, in principle, initially stay the 
proceedings regarding the request for assistance until a decision is taken in the 
proceedings regarding the irregular departure from the suspension arrangement and, 
subsequently, it is only if there is, in the requested Member State, a definitive judicial 
decision to tax the same products subject to excise duty as those referred to in the 
enforcement instrument of the requesting Member State, that that court may refuse to 
grant assistance. 

82       That interpretation cannot be called into question by the fact that, in paragraph 55 of the 
judgment of 13 December 2007, BATIG (C-374/06, EU:C:2007:788), the Court held that, 
although Directive 92/12 seeks to harmonise the procedures for collecting excise duty 
by pursuing a double objective of effectively levying excise duties in a single Member 
State, which is the Member State in which the products are released for consumption, it 
must be noted that the Community legislature has not established prevention of double 
taxation as an absolute principle. 

83       Such considerations are part of the specific factual context of the case giving rise to that 
judgment, which concerned the situation of an unlawful departure from the suspension 
arrangement on account of the theft of the products to which tax markings had already 
been affixed in the ‘Member State of departure’, tax markings having, as is apparent from 
paragraph 32 of that judgment, an intrinsic value which distinguishes them from 
straightforward documents representing the payment of a sum of money to the tax 
authorities in the Member State in which those markings were issued (see, to that effect, 
judgment of 5 March 2015, Prankl, C-175/14, EU:C:2015:142, paragraphs 28 and 29). 

84       In the light of the foregoing considerations, the answer to the question referred is that 
Article 12(3) of Directive 76/308, read in conjunction with Article 20 of Directive 92/12, 
must be interpreted as meaning that, in the context of an action disputing enforcement 
measures taken in the Member State in which the requested authority is situated, the 
competent body of that Member State may refuse to grant the request to recover excise 
duties submitted by the competent authority of another Member State in respect of 
goods which irregularly departed from a suspension arrangement, for the purposes of 
Article 6(1) of Directive 92/12, where that request is based on the facts relating to the 
same export transactions which are already subject to excise duty recovery in the 
Member State in which the requested authority is situated. 

 Costs 

85       Since these proceedings are, for the parties to the main proceedings, a step in the action 
pending before the national court, the decision on costs is a matter for that court. Costs 
incurred in submitting observations to the Court, other than the costs of those parties, 
are not recoverable. 

On those grounds, the Court (Fifth Chamber) hereby rules: 

Article 12(3) of Council Directive 76/308/EEC of 15 March 1976 on mutual 
assistance for the recovery of claims relating to certain levies, duties, taxes and 
other measures, as amended by Council Directive 2001/44/EC of 15 June 2001, 
read in conjunction with Article 20 of Council Directive 92/12/EEC of 25 February 
1992 on the general arrangements for products subject to excise duty and on the 
holding, movement and monitoring of such products, as amended by Council 
Directive 92/108/EEC of 14 December must be interpreted as meaning that, in the 
context of an action disputing enforcement measures taken in the Member State in 
which the requested authority is situated, the competent body of that Member 
State may refuse to grant the request to recover excise duties submitted by the 
competent authority of another Member State in respect of goods which 
irregularly departed from a suspension arrangement, for the purposes of 
Article 6(1) of Directive 92/12, where that request is based on the facts relating to 
the same export transactions which are already subject to excise duty recovery in 
the Member State in which the requested authority is situated. 
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JUDGMENT OF THE COURT (First Chamber) 

20 January 2021 

(Reference for a preliminary ruling – Directive 2010/24/EU – Article 16 – Recovery of 
claims relating to taxes, duties and other measures – Mutual assistance – Request for 

precautionary measures – Judicial decision of the applicant Member State for the 
purpose of implementing precautionary measures – Jurisdiction of the court of the 

requested Member State to assess and reassess the justification of those measures – 
Principles of mutual trust and of mutual recognition) 

 

In Case C-420/19, 

REQUEST for a preliminary ruling under Article 267 TFEU from the Riigikohus (Supreme 
Court, Estonia), made by decision of 29 May 2019, received at the Court on 29 May 2019, 
in the proceedings 

Maksu- ja Tolliamet 

v 

Heavyinstall OÜ, 

THE COURT (First Chamber), (…)  

gives the following 

Judgment 

1         This request for a preliminary ruling concerns the interpretation of Article 16 of Council 
Directive 2010/24/EU of 16 March 2010 concerning mutual assistance for the recovery 
of claims relating to taxes, duties and other measures (OJ 2010 L 84, p. 1). 

2         The request has been made in proceedings between the Maksu- ja Tolliamet (Tax and 
Customs Authority, Estonia; ‘the MTA’) and Heavyinstall OÜ regarding the adoption, in 
Estonia, of precautionary measures requested by the Finnish tax authority against that 
company. 

 Legal context 

 European Union law 

3         Recitals 1, 4 and 6 of Directive 2010/24 state: 

‘(1)      Mutual assistance between the Member States for the recovery of each others’ 
claims and those of the Union with respect to certain taxes and other measures 
contributes to the proper functioning of the internal market. It ensures fiscal 
neutrality and has allowed Member States to remove discriminatory protective 
measures in cross-border transactions designed to prevent fraud and budgetary 
losses. 

… 

(4)      To better safeguard the financial interests of the Member States and the neutrality 
of the internal market, it is necessary to extend the scope of mutual assistance for 
recovery to claims relating to taxes and duties not yet covered by mutual 
assistance for recovery, whilst in order to cope with the increase in assistance 
requests and to deliver better results, it is necessary to make assistance more 
efficient and effective and to facilitate it in practice. … 

… 

(6)      This Directive should not affect the Member States’ competence to determine the 
recovery measures available under their internal legislation. However, it is 
necessary to ensure that neither disparities between national laws nor lack of 
coordination between competent authorities jeopardise the seamless operation of 
the mutual assistance system provided for in this Directive.’ 
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4         Article 14(1) and (2) of that directive provides: 

‘1.      Disputes concerning the claim, the initial instrument permitting enforcement in the 
applicant Member State or the uniform instrument permitting enforcement in the 
requested Member State and disputes concerning the validity of a notification made by a 
competent authority of the applicant Member State fall within the competence of the 
competent bodies of the applicant Member State. If, in the course of the recovery 
procedure, the claim, the initial instrument permitting enforcement in the applicant 
Member State or the uniform instrument permitting enforcement in the requested 
Member State is contested by an interested party, the requested authority shall inform 
that party that such an action must be brought by the latter before the competent body of 
the applicant Member State in accordance with the laws in force there. 

2.      Disputes concerning the enforcement measures taken in the requested Member 
State or concerning the validity of a notification made by a competent authority of the 
requested Member State shall be brought before the competent body of that Member 
State in accordance with its laws and regulations.’ 

5         According to Article 16 of that directive: 

‘1.      At the request of the applicant authority, the requested authority shall take 
precautionary measures, if allowed by its national law and in accordance with its 
administrative practices, to ensure recovery where a claim or the instrument permitting 
enforcement in the applicant Member State is contested at the time when the request is 
made, or where the claim is not yet the subject of an instrument permitting enforcement 
in the applicant Member State, in so far as precautionary measures are also possible, in a 
similar situation, under the national law and administrative practices of the applicant 
Member State. 

The document drawn up for permitting precautionary measures in the applicant 
Member State and relating to the claim for which mutual assistance is requested, if any, 
shall be attached to the request for precautionary measures in the requested Member 
State. This document shall not be subject to any act of recognition, supplementing or 
replacement in the requested Member State. 

2.      The request for precautionary measures may be accompanied by other documents 
relating to the claim, issued in the applicant Member State.’ 

6         Article 17 of the same directive provides: 

‘In order to give effect to Article 16, Articles 10(2), 13(1) and (2), 14, and 15 shall 
apply mutatis mutandis.’ 

7         Article 18 of Directive 2010/24 provides: 

‘1.      The requested authority shall not be obliged to grant the assistance provided for in 
Articles 10 to 16 if recovery of the claim would, because of the situation of the debtor, 
create serious economic or social difficulties in the requested Member State, in so far as 
the laws, regulations and administrative practices in force in that Member State allow 
such exception for national claims. 

2.      The requested authority shall not be obliged to grant the assistance provided for in 
Articles 5 and 7 to 16, if the initial request for assistance pursuant to Article 5, 7, 8, 10 or 
16 is made in respect of claims which are more than 5 years old, dating from the due date 
of the claim in the applicant Member State to the date of the initial request for assistance. 

However, in cases where the claim or the initial instrument permitting enforcement in 
the applicant Member State is contested, the 5-year period shall be deemed to begin 
from the moment when it is established in the applicant Member State that the claim or 
the instrument permitting enforcement may no longer be contested. 

Moreover, in cases where a postponement of the payment or instalment plan is granted 
by the competent authorities of the applicant Member State, the 5-year period shall be 
deemed to begin from the moment when the entire payment period has come to its end. 
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However, in those cases the requested authority shall not be obliged to grant the 
assistance in respect of claims which are more than 10 years old, dating from the due 
date of the claim in the applicant Member State. 

3.      A Member State shall not be obliged to grant assistance if the total amount of the 
claims covered by this Directive, for which assistance is requested, is less than 
EUR 1 500. 

4.      The requested authority shall inform the applicant authority of the grounds for 
refusing a request for assistance.’ 

8         Commission Regulation (EU) No 1189/2011 of 18 November 2011 laying down detailed 
rules in relation to certain provisions of Directive 2010/24/EU (OJ 2011 L 302, p. 16), as 
amended by Commission Implementing Regulation (EU) No 2017/1966 of 27 October 
2017 (OJ 2017 L 279, p. 38) (‘Regulation No 1189/2011’), lays down, as is apparent from 
Article 1 thereof, detailed rules for the application, inter alia, of Article 16(1) of Directive 
2010/24. 

9         Under Article 15 of Regulation No 1189/2011: 

‘1.      Requests for recovery or for precautionary measures shall include a declaration 
that the conditions laid down in Directive 2010/24/EU for initiating the mutual 
assistance procedure have been fulfilled. 

2.      In case of a request for precautionary measures, this declaration may be 
supplemented by a declaration specifying the reasons and circumstances of the request, 
established in accordance with the model set out in Annex III.’ 

10       In accordance with points 2.2 and 2.3 of the model set out in Annex III to Regulation 
1189/2011, the request for precautionary measures may be accompanied either by an 
administrative decision permitting precautionary measures or by a judicial confirmation 
that precautionary measures are justified. 

 Estonian law 

11       Article 130(1) of the Maksukorralduse seadus (Law on the organisation of taxes; ‘the 
MKS’) sets out the measures that may be taken by the tax authority in order to enforce 
recovery of debts, where the debtor fails to fulfil his pecuniary obligation within the 
period prescribed by that law. 

12       Paragraph 1361 of the MKS, entitled ‘Precautionary measures before establishment of 
monetary claim or liability’, provides: 

‘(1)      If, upon inspection of the correct payment of taxes, there is reason to suspect that, 
following the establishment of the monetary claim or liability arising from tax legislation, 
the enforceability thereof may prove to be much more difficult or impossible due to the 
conduct of the taxable person, the head of the tax authority or an officer authorised 
thereby may ask the Administrative Court to grant approval for an enforcement measure 
provided for in Paragraph 130(1) of the present law.’ 

 The dispute in the main proceedings and the question referred for a preliminary 
ruling 

13       On 8 February 2018, the Keski-Pohjanmaan käräjäoikeus (District Court, Keski-
Pohjanmaa, Finland) adopted an interim decision relating to the seizure of certain assets 
belonging to Heavyinstall, in order to secure a tax claim of an anticipated amount of 
EUR 320 022 held by the Finnish tax authority on that company (‘the Finnish court’s 
seizure decision’). 

14      According to that decision, there was a risk that Heavyinstall would conceal, destroy or 
dispose of its assets or act in a manner liable to frustrate the recovery of the Finnish tax 
authority’s claim. In addition, Heavyinstall’s partner had knowingly misled that authority 
since 2010, in order to relieve that company of its tax obligations in Finland. 

15      On 13 March 2018, the Finnish tax authority sent the MTA, on the basis of Article 16 of 
Directive 2010/24, a request for assistance concerning precautionary measures to be 
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taken against Heavyinstall (‘the request for assistance’). It is apparent from the 
information available to the Court that the Finnish court’s seizure decision was attached 
to that request. 

16       In order to comply with the request for assistance, the MTA made a request, on 29 March 
2018, before the Tallinna Halduskohus (Administrative Court, Tallinn, Estonia), with a 
view to seizure of Heavyinstall’s vehicles, namely two trailers with a value of EUR 7 500 
and a HGV with a value of EUR 9 500, as well as attachment of that company’s bank 
accounts in all the Estonian credit institutions in the amount of EUR 297 304 (‘the 
request for precautionary measures’). 

17       By an order of 3 April 2018, the Tallinna Halduskohus (Administrative Court, Tallinn) 
rejected the request for precautionary measures, on the ground that no proof had been 
provided that the condition set in Paragraph 1361(1) of the MKS had been fulfilled. In 
accordance with that provision, the application of precautionary measures requires 
there to be reason to suspect that, following the establishment of the claim, the 
enforceability of the claim may prove to be much more difficult or impossible due to the 
conduct of the taxable person. 

18       The MTA brought an appeal against that order before the Tallinna Ringkonnakohus 
(Court of Appeal, Tallinn, Estonia), which dismissed that appeal by an order of 8 May 
2018. 

19       According to that court, it is apparent from Article 16 of Directive 2010/24 that the 
requested Member State is entitled to assess whether the request for precautionary 
measures is well founded and proportionate in the light of its own legislation, and to 
verify whether the adoption of such measures is in conformity with that legislation and 
with its administrative practices. 

20       The Tallinna Ringkonnakohus (Court of Appeal, Tallinn) examined, on the basis of that 
premiss, whether the conditions of application of Paragraph 1361 of the MKS were 
fulfilled and concluded, as the court of first instance had done, that that was not the case. 
Moreover, according to the Tallinna Ringkonnakohus (Court of Appeal, Tallinn), the 
application of the precautionary measures the implementation of which is requested 
against Heavyinstall is disproportionate. 

21       In addition, the MTA was informed by the Finnish tax authority that, by a decision of 
21 June 2020, the Keski-Pohjanmaan käräjäoikeus (District Court, Keski-Pohjanmaa) had 
upheld the Finnish court’s seizure decision. 

22       The MTA brought an appeal before the referring court, the Riigikohus (Supreme Court, 
Estonia), by which it has requested that court to set aside the order of 8 May 2018 of the 
Tallinna Ringkonnakohus (Court of Appeal, Tallinn) and to grant its request for 
implementation of precautionary measures against Heavyinstall. 

23      According to the referring court, it is necessary, in the case in the main proceedings, to 
determine whether the Estonian courts, when ruling on the request for precautionary 
measures, may themselves assess the evidence adduced and decide, at their own 
discretion, whether the conditions of application of those measures are fulfilled, or 
whether, on the contrary, those courts must base their decision on the assessment made 
in the Finnish court’s seizure decision. 

24       The Riigikohus (Supreme Court) favours the interpretation of Article 16 of Directive 
2010/24 advocated by the courts of first instance and of appeal according to which, in 
essence, the Finnish court’s seizure decision is merely one of the items of evidence that 
must be examined in the assessment of the conditions set in Paragraph 1361 of the MKS. 
However, the referring court also notes that the principles of cooperation, mutual trust 
and effectiveness of EU law might suggest accepting the interpretation of Article 16 of 
Directive 2010/24 favoured by the MTA in the main proceedings. 

25       It is in those circumstances that the Riigikohus (Supreme Court) decided to stay the 
proceedings and to refer the following question to the Court for a preliminary ruling: 
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‘Is Article 16 of [Directive 2010/24] to be interpreted as meaning that the court of the 
Member State which has received the request for precautionary measures, when ruling 
on that request on the basis of national law (which is possible for the requested court 
under the first sentence of Article 16), is bound to the view taken by the court of the state 
of establishment of the applicant in relation to the necessity and possibility of the 
precautionary measure when a document containing that view has been submitted to the 
court (last sentence of [the second subparagraph of] Article 16[(1)], according to which 
this document shall not be subject to any recognition, supplementing or replacement in 
the requested Member State)?’ 

 Consideration of the question referred 

26       By its question, the referring court asks, in essence, whether Article 16 of Directive 
2010/24 must be interpreted as meaning that the courts of the requested Member State, 
ruling on a request for precautionary measures, are bound by the assessment of the 
factual and legal compliance with the conditions laid down for the application of those 
measures made by the authorities of the applicant Member State, where that assessment 
is contained in the document provided for in the second subparagraph of Article 16(1) of 
that directive, attached to that request, or, on the contrary, whether they may carry out 
their own assessment, having regard to their national law. 

27       In that regard, it should be recalled that, according to the Court’s settled case-law, for the 
purposes of interpreting a provision of EU law, it is necessary to consider not only its 
wording, but also its context and the objectives of the rules of which it is part (judgment 
of 11 June 2020, ratiopharm, C-786/18, EU:C:2020:459, paragraph 28). 

28       As regards the literal interpretation of Article 16 of Directive 2010/24, first, it is 
apparent from the wording of the first subparagraph of paragraph 1 of that article that 
the requested authority is to take precautionary measures, in particular, if ‘allowed by its 
national law and in accordance with its administrative practices’ and if ‘precautionary 
measures are also possible, in a similar situation, under the national law and 
administrative practices of the applicant Member State’. 

29       Thus, that wording merely mentions the need for those precautionary measures, on the 
one hand, to be authorised in the requested Member State and, on the other, to be 
possible in the applicant Member State, without providing further details as to the extent 
of the powers of the courts of the requested Member State as regards the assessment of 
the conditions of application of those precautionary measures. 

30       Secondly, it should be noted that, according to the wording of the second subparagraph 
of Article 16(1) of Directive 2010/24, where a document drawn up for permitting 
precautionary measures in the applicant Member State is attached to the request for 
assistance, ‘this document shall not be subject to any act of recognition, supplementing 
or replacement in the requested Member State’. 

31       Thus, as the Advocate General observed in point 36 of his Opinion, the analysis contained 
in that accompanying document, which generally covers the existence of the conditions 
laid down for precautionary measures in the light of the national law of the applicant 
Member State, must not and may not be supplemented or replaced in the requested 
Member State, which is consistent with an interpretation according to which that 
analysis is binding on the courts of the requested Member State. 

32       As regards the interpretation of Article 16 of Directive 2010/24 in the light of its context, 
it should be noted, in the first place, that, under Article 17 of that directive, Article 14 
thereof is to apply, mutatis mutandis, in order to give effect to that Article 16. 

33       Article 14 of Directive 2010/24 provides for a division of powers between the courts of 
the applicant Member State and the requested Member State to hear disputes 
concerning, on one hand, the claim, the initial instrument permitting enforcement in the 
applicant Member State, the uniform instrument permitting enforcement in the 
requested Member State or disputes concerning the validity of a notification given by a 
competent authority of the applicant Member State and, on the other hand, the 
enforcement measures taken in the requested Member State or the validity of the 



 

60 

 

notification given by a competent authority of the latter. That division of powers results 
from the fact that the claim and the instrument permitting enforcement are established 
on the basis of the law in force in the Member State in which the applicant authority is 
situated, whilst, for enforcement measures in the Member State in which the requested 
authority is situated, the latter applies according to its national law (see, to that effect, 
judgment of 14 March 2019, Metirato, C-695/17, EU:C:2019:209, paragraphs 33 and 34). 

34       Thus, pursuant to Article 14(1) of Directive 2010/24, any dispute of the claim and of the 
initial instrument permitting enforcement in the applicant Member State must be 
brought before the competent bodies of that Member State and not before those of the 
requested Member State, whose power of review is expressly limited by Article 14(2) of 
that directive to acts of the requested Member State (see, to that effect, judgment of 
14 March 2019, Metirato, C-695/17, EU:C:2019:209, paragraph 35 and the case-law 
cited). 

35      The transposition of that case-law, concerning Article 14 of that directive, to disputes 
relating to precautionary measures, referred to in Article 16 of that directive, is likewise 
consistent with an interpretation according to which the courts of the requested Member 
State cannot assess those measures in the light of the substantive conditions laid down 
by their national law for the adoption of such measures, since those precautionary 
measures have been established on the basis of the legal rules in force in the applicant 
Member State. 

36       Consequently, as the Advocate General observed in point 45 of his Opinion, a concurrent 
analysis of the provision laid down by Article 16 of Directive 2010/24 indicates that the 
courts in the requested Member State are competent to rule on whether the procedure 
for application of precautionary measures complies with the legal provisions and 
administrative practices of that State, but not on whether the substantive conditions 
exist for application of those measures. 

37       In the second place, it should be recalled that Article 18 of Directive 2010/24 lists 
specific cases in which the requested Member State may refuse to grant the mutual 
assistance provided for in that directive. In accordance with the Court’s settled case-law, 
those cases, as exceptions to the principle of mutual trust, must be interpreted strictly 
(see, by analogy, judgment of 14 November 2013, Baláž, C-60/12, EU:C:2013:733, 
paragraph 29). 

38       Similarly, the Court has accepted that the requested authority may, exceptionally, decide 
not to grant its assistance to the applicant authority if it is shown that such enforcement 
is liable to be contrary to the public policy of the Member State of the requested 
authority (see, to that effect, judgment of 26 April 2018, Donnellan, C-34/17, 
EU:C:2018:282, paragraph 47). 

39       It is thus apparent from the analysis of the context of Article 16 of Directive 2010/24 
that it is only in specific and defined cases, based on a derogation expressly provided for 
by that directive or on the case-law of the Court, that the courts of the requested Member 
State may refuse to grant assistance for the adoption of precautionary measures. 

40       So far as concerns the teleological interpretation of Directive 2010/24, it should be 
borne in mind that that directive, while falling within the area of the internal market and 
not that of the area of freedom, security and justice, is based on the principle of mutual 
trust. The implementation of the system of mutual assistance established by Directive 
2010/24 depends on the existence of such trust between the national authorities 
concerned (see, to that effect, judgment of 26 April 2018, Donnellan, C-34/17, 
EU:C:2018:282, paragraph 41). 

41       In that regard, it should also be recalled that both the principle of mutual trust between 
the Member States and the principle of mutual recognition, which is based on the first of 
those principles, are of fundamental importance in EU law, given that they allow an area 
without internal borders to be created and maintained (see, to that effect, judgment of 
26 April 2018, Donnellan, C-34/17, EU:C:2018:282, paragraph 40). 
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42       Moreover, first, it is apparent from recital 4 of Directive 2010/24 that, in order to cope 
with the increase in assistance requests and to deliver better results, it is necessary to 
make assistance more efficient and effective and to facilitate it in practice. 

43       Secondly, in accordance with recital 6 of that directive, it is necessary to ensure that 
neither disparities between national laws nor lack of coordination between competent 
authorities jeopardise the seamless operation of the mutual assistance system provided 
for in the directive. 

44       An interpretation of Article 16 of Directive 2010/24 that would allow the courts of the 
requested Member State to carry out a fresh examination of the conditions of application 
of precautionary measures, in the light of their national law, however, in particular 
where the assessment of those conditions is contained in the document provided for in 
the second subparagraph of Article 16(1) of that directive, would be contrary to the 
principle of mutual trust – on which that directive is based – and to the requirements 
relating to the seamless operation and the effectiveness of the system of mutual 
assistance established by that directive. 

45       Furthermore, as the Advocate General observed in point 55 of his Opinion, that fresh 
examination would also be contrary to both the specific requirements for expeditious 
treatment characterising the procedure for application of precautionary measures and 
the need to avoid contradictory assessments in that assistance procedure by judicial 
bodies in the two Member States involved with regard to the same factual circumstances. 

46       It follows, therefore, from a literal interpretation of Article 16 of Directive 2010/24 as 
well as from the context of that provision and from the objectives pursued by that 
directive that the courts of the requested Member State are, in principle, bound by the 
assessment made by the authorities of the applicant Member State of compliance with 
the conditions of application of precautionary measures, in particular where that 
assessment is contained in the document provided for in the second subparagraph of 
Article 16(1) of Directive 2010/24, attached to the request for assistance. 

47       In the case at hand, it is appropriate to note that the Finnish court’s seizure decision may 
be regarded as the document referred to in the second subparagraph of Article 16(1) of 
Directive 2010/24. Indeed, as is apparent from point 2.3 of Annex III to Regulation 
No 1189/2011, which contains a model declaration specifying the reasons and 
circumstances of a request for precautionary measures, such a request, based on 
Article 16 of Directive 2010/24, may result from a judicial decision confirming that the 
precautionary measures are justified. The model also provides that that judicial decision 
is to be attached to that declaration. 

48       It is therefore on the basis of the analysis set out in that document and not on the basis of 
their own assessment of the facts at issue and of the conditions of application, within the 
meaning of Paragraph 1361 of the MKS, of the precautionary measures, that the Estonian 
courts must rule on the request for assistance before them. 

49       In the light of all the foregoing considerations, the answer to the question referred is that 
Article 16 of Directive 2010/24 must be interpreted as meaning that the courts of the 
requested Member State, ruling on a request for precautionary measures, are bound by 
the assessment of the factual and legal compliance with the conditions laid down for the 
application of those measures made by the authorities of the applicant Member State, in 
particular where that assessment is contained in the document referred to in the second 
subparagraph of Article 16(1) of that directive, attached to that request. 

 Costs 

50       Since these proceedings are, for the parties to the main proceedings, a step in the action 
pending before the national court, the decision on costs is a matter for that court. Costs 
incurred in submitting observations to the Court, other than the costs of those parties, 
are not recoverable. 

On those grounds, the Court (First Chamber) hereby rules: 
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Article 16 of Council Directive 2010/24/EU of 16 March 2010 concerning mutual 
assistance for the recovery of claims relating to taxes, duties and other measures 
must be interpreted as meaning that the courts of the requested Member State, 
ruling on a request for precautionary measures, are bound by the assessment of 
the factual and legal compliance with the conditions laid down for the application 
of those measures made by the authorities of the applicant Member State, in 
particular where that assessment is contained in the document referred to in the 
second subparagraph of Article 16(1) of that directive, attached to that request. 

 

 

 

 


