il ©

CENTER FOR TAXPAYER RIGHTS

Intermediaries & Tax Collection




Administration of FATCA & Offshore Voluntary Disclosure
— Taxpayer Rights Considerations

* The Joint Committee on Taxation estimated that enactment of the Foreign Account
Tax Compliance Act in March 2010 would bring in an estimated $8.7 billion USD in
revenue between FY 2010 and 2020.

* Through FY 2020, IRS has spent $574 million USD in FATCA implementation, including
S347 million USD on information technology. (TIGTA 4/22)

e According to GAO and TIGTA, IRS has abandoned its FATCA Compliance Roadmap,
finalized in January 2016, for a “campaign” approach conducted by IRS
Large Business International division.

* “As we subsequently point out, the IRS has not come close to building the
compliance plan that was originally contemplated.” (TIGTA 4/22)




GAO Concerns

Source: Foreign Asset
Reporting GAO-19-180
April 2019

* Incomplete and inaccurate reporting o
Taxpayer Identification Numbers by FFls
limited IRS’s efforts to match account
information for compliance purposes.

* |RS databases lack consistent and complete
FATCA and taxpayer data useful for compliance
enforcement and research.

* |RS stopped pursuing a comprehensive plan to
leverage FATCA data to improve taxpayer
compliance.

* Tens of Thousands of Forms 8938 may have
been filed unnecessarily in TY 2016.




GAO 2019 FATCA Concerns, cont’d.

* Different laws established overlapping foreign financial asset
reporting requirements and compounded taxpayer
compliance burden.

 Form 8938 reporting requirements for individuals with
signature authority on and financial interest in accounts may
have contributed to employment and promotion denials
overseas.

e U.S. persons living abroad encounter challenges obtaining
social security numbers necessary to meet U.S. tax
obligations and obtain financial services.




TIGTA Concerns

Source: Additional Actions Are Needed to Address Non-Filing and Non-Reporting Compliance Under the
Foreign Account Tax Compliance Act

 Campaign 896 — purpose is to identify individual taxpayers who have not fully
reported their foreign bank account holdings.

* As of June 2021, IRS has reported no tax revenue collected from Campaign 896.

* |IRS eventually included nonfilers of Form 8938 (as opposed to incomplete Forms
8938).

* Through May 2021 assessed $S14M in IRC § 6038D(d) penalties. Those
penalties were assessed outside of Campaign 896.

* Of those S14M in penalties, S1M were later abated.




e Campaign 975 is designed to identify Foreign Financial
Instititutions that maintain foreign financial accounts for
US persons that did not submit Forms 8966 on those
accounts.

* |RS matches Forms 8938 filed by taxpayers with
TIGTA Concerns: Forms 8966 and related 1099s filed by institutions.

* TIGTA concluded that Campaign 975 had not reduced
FFI noncompliance.

Campaign 975

e “The IRS does not track the dollar values of the
foreign accounts in Campaign 975, so we were unable to
determine the value of the foreign bank accounts
held by these FFls. No tax revenue has been collected
from Campaign 975




Additional TIGTA Concerns/Observations

Figure 4: Forms 8966 With Valid or
Invalid TINs for TYs 2016 Through 2019

Unique Forms 8966 Blank V?JI::: 13: .
Taxpayer Received by TINs Invalid TINs Valid TINs Tax a or

Name the IRS pay

Count
2016 2,500,810 6,918,578 604,363 3,192,963 3,120,986 | 1,087,952
2017 2,908,556 |10,062,772 |1,615,364 4,567,239 3,877,943 | 1,225,977
2018 3,182,508 8,876,609 153,024 4,491,563 4,225,679 | 1,375,726
2019 2,936,316 8,294,461 55,541 4,281,814 3,955,401 | 1,286,886
Total - 34,152,420 |2,428,292 | 16,533,579 15,180,009 | 4,976,521

Percentage 100% 7% 48% 44%

Source: Information provided by the IRS’s LB&/ Division.

“The IRS was unable to provide accurate bank account balances for the taxpayers
reported on these Forms 8966 because of significant known issues with the data, such as
currency conversion and decimal point location errors. ”
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TIGTA: Form 1042-S Withholding

Figure 7: U.S. Income Withheld Under Chapter 4

Withholding' for FYs 2014 Through 2018
(withholding amounts are in thousands of dollars)

Forms

fggss SL”§°3"to Form 10425  Percentage  1042-S With '”C‘:(’)“EAST‘&M FATCATax  Percentage
o Wihhoine  TexWithheld  Withheld  FATCA Mot Withheld ~ Withheld
€ Withholding ¢

2014 | 5191411 | $97.182:339 | $16396.495 |  17% 7627 $1988567 | $138440 %
2015 | 5364128 | $118951.484 | $18.478645 |  16% 72,350 $748,001 $95,006 13%
2016 | 5856440 | $101585857 | $19.750,799 |  19% 181397 | $2208776 | $343952 | 16%
2017 | 6163736 | $120,861886 | $19.884568 |  16% 200593 | $2118118 | $424483 |  20%
2018 | 6764217 | $131622.904 | $21.937.798 |  17% 257324 | $2025978 | $536236 | 26%
Total | 29,339,932 | $570,204,470 | $96,457.305 |  17% 719291 | $9,089440 | $1538117 | 7%

Source: Information obtained from IRS Statistics of Income website.

“The IRS reiterated that the purpose of FATCA is not to raise revenues

through withholding but to encourage the disclosure of foreign bank and
brokerage accounts held or controlled by U.S. taxpayers and the disclosure K
of ownership interests held by U.S. persons in certain foreign entities.”




IRS Voluntary Disclosure Programs: Fear of FATCA

FIGURE 1, Comparison of Median Oftshore Penalties to Unreported Tax by Median
Account Size and Representation for the 2009 OVD Program

Bottom 10% Muddile B80% Top 10%
Offshore account(s) balance $44 855 $607.875 $7,2959,580
2009 OVD penalty $8.540 $117.803 $1.410.517
Additional tax, tax years 2002-2011 $1472 $30.894 $452 966
Offshore penalty as & percent of tax assessed S80% 381% 311%
Unrepresented percent 31% 11% a%
Offshore penalty as e percent of tax assessed 772% ara% 398%

(unrepresented taxpayers only)




IRS & Private Debt Collection — Threshold Considerations

* A function is inherently governmental “when it is so intimately related to the public
interest as to mandate performance by Federal employees.” (FAIR Act P.L. 105-270)

* Inherently Governmental Functions involve the exercise of judgment and discretion
by government employees and thus cannot be delegated. OMB Circular A-76.

* The collection of tax generally involves the exercise of judgment and discretion, e.g.,
when to levy or file a public notice of lien; when to accept less than the full amount
due; when to enter into an installment agreement; when to place a taxpayer in
“currently not collectible status.”

* According to US Congress and the IRS, certain collection actions do not
involve the exercise of judgment and discretion, e.g., requesting full
payment of the debt, or establishing a “streamlined” installment
agreement in which the debt is fully paid in equal installments
over a set period of years (i.e., a simple math equation)




* FY 1996 — Treasury Appropriations
provided for use of Private Debt Collection
(PDC) agencies. Tried for 1 year and

. discontinued because it lost money.
Congress authorized Y

private debt collection e 2004 American Jobs Creation Act — program
3 times since 1996 ran from 2006 to 2009 and terminated
because it lost money.

* Dec. 2015 - Fixing America’s Surface
Transportation Act — requires IRS to use PDCs
to collect “inactive tax receivables.”




Internal Revenue Code § 6306 requires the Secretary of Treasury to enter into Qualified
Collection Contracts with PDCs to collect inactive tax receivables.

PDCs can:

(a) locate and contact taxpayers,

(b) request full payment or offer installment agreement “providing for full payment
...during a period not to exceed 7 years,”

(c) obtain financial information from taxpayer.

Inactive Tax Receivables are:

(a) accounts removed from active inventory because of lack of resources or inability to
locate;

(b) accounts where more than 2 years have passed since assessment and are not
assigned for collection to an IRS employee; and

(c) accounts that are assigned for collection but more than 365 days have passed
without taxpayer or third party interaction relating to collection.




Pending or active offer in compromise or
installment agreement;

* “Innocent Spouse” case;

» Taxpayer is deceased, under 18 years of age, in a designated
StatutOry Exclusions combat zone, or a victim of

identity theft;
from o -
. » Taxpayer receives Social Security Disability Income or
Inactive Supplemental Security Income;

Tax Receivables e Taxpayer’s income for most recent year available is
at or below 200% federal poverty level.

e Taxpayer is under audit, litigation,
criminal investigation or levy; or

Exercising right of appeal.




NTA 2017 Annual Report to Congress

FIGURE 1.1, Relationship of Income to the Federal Poverty Level and to Allowable Living
Expenses of 2,102 Taxpayers Who Entered Into Instaliment Agreements and Made
Commissionable Payments while Their Debts Were Assigned to PCAs
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Number of Taxpayers

With Income Less

Percent of Taxpayers

With Income Less
Than Allowable Living
Average Amount Paid

Than Allowable Living
Expenses

Expenses

Income Compared to Poverty Level

Income Below the Federal Poverty Level 452 22% 452 100% $544

Income At or Above the Federal Poverty Level and

Below 250 Percent of the Federal Poverty Level = 26% 465 84% $472
Income At or Above 250 Percent of the Federal

Poverty Level 1,097 52% 55 5% $655
Total 2,102 100% 972 46%

2019 Taxpayer First Act added exclusions for taxpayers with income below 200% Fed Pov Level
and taxpayers who receive Social Security Disability and Supplemental Security Income.
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Commissions

e PCAs can receive up to 25% of amounts
collected.

* |IRS can retain up to 25% of amounts collected
for hiring Special Compliance Personnel.

* 50% of amounts collected go to the Public Fisc.

15
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TIGTA Biannual Report
to Congress

Figure 1: Accounts Assigned to and Dollars Collected by the PCAs

CBE Group 822,980 $7,549,278,833 $137,975,110
ConServe 822,841 $7,541,791,550 $134,289,201
Performant 822,320 $7,539,777,885 $128,797,479
Pioneer 821,579 $7,517,340,019 $138,180,463
Total 3,289,720 $30,148,188,287 $539,242,253
ource.' TIGTA analysis of the PDC Monthly Scorecard as of May 14, 2020.




* Fair Debt Collection Practices Act applies to PCAs.

* Taxpayers may request that the PCA return the case

to the IRS because they don’t want to work with the PCA;
if requested the PCA must return the case.

Taxpaye Y * If the taxpayer tells the PCA they are receiving SSDI or SSI,
the PCA must return the case to the IRS.

PrOte CtIO nS * |IRS can recall a case from the PCA where the taxpayer

fits one of the statutory exceptions or the case is complex.

* IRS will recall the case if the taxpayer seeks help from the
Taxpayer Advocate Service and TAS opens a case.

* IRS places most recalled or returned accounts back into
inactive collection inventory.




TIGTA Biannual Report to Congress

Total Resolutions

243,101

227,820

Figure 6: Case Resolution by Type Analytics

225,133

236,182

233,05

Full Pay
(Percent of Total)

82,854
(34%)

82,063
(36%)

81,155
(36%)

83,270
(35%)

82,336
(35.3%)

Payment Arrangements
(Percent of Total)

30,121
(12%)

21,251
(9%)

17,094
(8%)

18,037
(8%)

21,626
(9.3%)

Recalled by the IRS
(Percent of Total)

103,874
(43%)

106,878
(47%)

107,626
(48%)

104,483
(44%)

105,715
(45.4%)

Returned to the IRS
(Percent of Total)

26,252
(11%)

17,628
(8%)

19,258
(9%)

30,392
(13%)

Source: TIGTA analysis of the IRS Full Program Length Operational Review through May 2020.

23,383
(10%)




“I.R.C. § 6306(b)(1)(B) only allows PCAs to take commissions on qualified collection contracts,
which by definition must fully pay the liability within the time period before the CSED. The law for
PCAs to solicit payments from taxpayers is clear on what PCAs are allowed to do, and the law does
not provide for PCAs to offer taxpayers the opportunity to make unstructured payments. During
our site visits and discussions with PCA management, they acknowledged that their employees
have experienced circumstances in which taxpayers cannot meet the minimums to initiate a
payment arrangement but can make reduced monthly payments. Continuing to allow PCAs to
accept unstructured payments without a review of a taxpayer’s financial situation increases the
likelihood that these taxpayers will be put into a financial hardship situation and will eventually
default.”

e TIGTA, Fiscal Year 2021 Biannual Independent Assessment of
Private Collection Agency Performance at 15.



https://www.treasury.gov/tigta/auditreports/2021reports/202130010fr.pdf

Figure 3: Comparison of Payment Arrangements
With No Payments or at Least One Payment

B s 27,241 12,336

Source: TIGTA analysis of the IRS Full Program Length Operational Review through May 2020.

46,268 30,459 66% 27,226 59%

CoiSarie 32,498 17,510 54% 22,405 69%
Derfarmant 24,667 10,968 44% 16,766 68%
45% 20,093 74%
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